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in Judicial Elections

Mark J. McKenzie, Cynthia R. Rugeley, and Michael A. Unger

Drawing on a 2009 statewide telephone poll of registered voters in Texas, this study investi-
gates how voters react to politicized campaigning, judicial experience and partisan cues when voting
for judge. We analyze individual-level data by employing an experimental design in which respon-
dents were provided information about a hypothetical judicial candidate (varying in both campaign
theme and in partisanship) and then asked about the likelihood of voting for that candidate. We
found that in a partisan election state such as Texas, individuals rely heavily on party as a shortcut
when evaluating judicial candidates, even when accounting for judicial experience. We also found
that respondents with greater levels of political sophistication were more likely to be influenced by a
candidate’s issue position on frivolous lawsuits.

As judicial elections become costlier and more politicized, how will
voters respond to candidates who emphasize legal experience and qualifica-
tions versus issues and to what extent do partisan cues overwhelm such
calls? Although individual level studies of voting behavior in judicial elec-
tions are not common, political scientists have established a number of
principles. First, most studies suggest that voters in judicial elections behave
no differently than they do in voting in other races, using partisanship and
party cues when they are available to assist them in their decision (e.g.,
Baum 1987b). Second, aggregate level studies indicate that experience
matters to voters in judicial elections (e.g., Bonneau and Hall 2009; Dubois
1984; Hall and Bonneau 2006). And third, there is some individual-level
data showing evidence of issue-based voting in judicial elections, though
studies in this area are very sparse (but see Baum and Klein 2007; Hojnacki
and Baum 1992). Anecdotal evidence also suggests a fair amount of issue
voting can occur.” What’s missing in the current line of research in the
judicial voting behavior literature is a clearer understanding of how voters in
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judicial elections weigh partisan cues versus campaign message cues based
on experience and issues. Some judicial issues can involve rather compli-
cated legal concepts, but few studies have investigated how voters’ levels of
political sophistication might affect the intake of these issues and hence
influence voter choice in judicial elections.

This paper examines two central questions: 1) how do voters in judicial
elections respond to issue salience and experience in the face of competing
considerations of partisanship, and 2) how does political sophistication
mediate voter responses to these considerations? To accomplish this, we
draw on an experiment in a 2009 statewide telephone poll of registered
voters in Texas that provided respondents with information on hypothetical
judicial candidates. While we know a good amount about voting in judicial
elections at the aggregate level, our focus is on the individual level where
existing research is limited due to a previous lack of appropriate data. We
find that individuals use party identification as a short-cut when voting for a
judicial candidate, even when they have other informational cues about the
candidate. Many of our respondents claimed in the survey that partisanship
should not play a role in the decision calculus, yet we found that partisan
cues operate as powerful influences on the vote. These findings suggest that
in partisan judicial election systems, even when voters are provided with
information about a candidate’s issue positions or qualifications and experi-
ence for office, a certain group of voters are resistant to this additional
information, choosing instead to cast a partisan vote. In addition, we look at
how the salience of a popular judicial campaign issue—frivolous lawsuits—
affects voter decisions. We find that the salience of this issue only matters to
voters with high levels of political sophistication because those voters have
both the ability and the desire to process and understand this potentially
complex legal issue.

The findings in this study have important implications for how we
observe voter behavior in a politicized judicial election environment. While
many legal scholars, organizations like the American Judicature Society, and
media accounts have voiced concerns about both partisan elections and an
increasingly politicized judicial environment over the last three decades (see,
for example, the citations in endnote 1), Texas already possesses a politi-
cized supreme court election environment with partisan elections (Cheek and
Champagne 2005). Thus, the state in our study provides an ideal microcosm
for how voters might behave in a politicized partisan judicial election en-
vironment. Our findings about the behavior of Texas voters have larger rele-
vance for understanding how voters in other partisan judicial states might
behave.

Our study also provides important clues for how voters with different
levels of political knowledge (or political sophistication) process the cam-
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paign information they receive in judicial elections. Issues in judicial cam-
paigns can often involve complex legal issues and campaign language that
differs from other types of elections. Thus, the amount of political knowl-
edge voters possess should affect their ability to receive and act on judicial
campaign messages (Carmines and Stimson 1980).

Factors that Effect Judicial Elections

Historically, judicial elections have been sleepy affairs, with minimal
amounts of campaign spending (Dubois 1979, 1980; Johnson et al. 1978).
Traditional style judicial campaigns tend to impart little in the way of
substantive information on issues to the voters (Abbe and Herrnson 2002;
Arbour and McKenzie 2010). Consequently, voters tend to lack awareness
of issues and candidates in judicial races (Champagne and Thielemann 1991;
Lovrich et al. 1989; McKnight et al. 1978). These historical characteristics
of judicial campaigns are not much different from other low-salience
elections.

In recent decades, the election environment has been changing in cam-
paigns for state supreme court justice to more politicized campaigns, what
some judicial scholars call the “New Style” campaigns (Hojnacki and Baum
1992; Gibson 2008). These politicized judicial campaigns feature increased
campaign spending, more competitive elections, and a greater emphasis by
campaigns on controversial issues and negative politics (Gibson 2008).
From a legal standpoint, judicial candidates are now freer to focus on sub-
stantive policy issues or negative attacks after the U.S. Supreme Court struck
down some state restrictions on judicial campaign speech as a violation of
the First Amendment.” In some respects, the rhetoric of these judicial cam-
paigns have the potential to look like campaigns for other offices. Certainly,
previous studies indicate that voters behave similarly in judicial elections as
compared to other low salience elections. What’s less understood is how
voters react to campaign claims and issues positions in light of partisan cues,
and whether political sophistication mediates the process. In our study, we
focus on four factors that often effect low salience elections: partisanship;
candidate experience; issue salience; and the mediating role of political
sophistication. Judges in partisan elections are subjected to different elec-
toral forces when compared to other judicial selection systems (Hall 2001).
As Brace and Hall (1995; and Hall and Brace 1989) and others have shown,
from a neo-institutional perspective, judges’ behaviors in state courts are
very much constrained by their institutional settings. This constraint, of
course, is due in part to the nature of how voters are channeled by the
electoral system in the state. Our study contributes further to our under-
standing of these linkages between judicial behavior and electoral forces by
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experimentally examining voter reaction to the presentation of candidates
and issues in partisan and nonpartisan contexts.

In considering how issue salience and political sophistication can affect
voter behavior in judicial elections, it is useful to draw on principles from
the larger voting behavior literature, particularly research on political sophis-
tication, partisanship, and issue voting. Druckman argues that candidates can
prime issues or images “caus[ing] people to then base their evaluations on”
these factors (Druckman 2004, 578). In his study on the 2004 Minnesota
Senate election, he found that the most attentive voters based their voting
decisions on the issues emphasized during the campaign (Druckman 2004).
Tort reform is a popular issue in Texas judicial elections, and judicial experi-
ence is an image frequently touted by judicial candidates. In our study, we
examine how priming voters with the issue of tort reform or an image of
experience affects their voting evaluation in the face of competing partisan
cues.

Voters who are more politically sophisticated respond to certain types
of policy issues differently (e.g., Carmines and Stimson 1980). Those who
possess more political information will assess politics differently from those
who do not (Althaus 1998; Bartels 1996; Blais and Turgeon 2004; Zaller
1992).

The potential for complexity in discussions of legal issues in judicial
campaigns also means that some voters may respond differently to the expo-
sure of campaign information based on their level of political sophistication.
Evidence from studies in political sophistication indicate that the more
politically sophisticated, when faced with complicated policy issues or
policy arguments, are more likely to understand such arguments or issues
and respond accordingly (Carmines and Stimson 1980; Cobb and Kuklinski
1997; McKenzie 2009). In judicial campaigns, some legal issues like abor-
tion or gay marriage seem relatively straightforward. Many other types of
legal issues, however, are more complicated to understand. This complexity
raises the possibility that only the more politically sophisticated voter will
effectively internalize information on certain judicial campaign issues and
then act on that information.

There is some evidence that politically aware voters behave similarly in
the context of judicial elections as in other low salience elections (Baum
1987b; Klein and Baum 2001; Baum and Klein 2007; Rock and Baum
2010). For example, the effect of campaign spending was most pronounced
among voters with higher levels of political knowledge. In addition to parti-
sanship, politically aware voters will use other information in high visibility
judicial elections like ideology and issue positions (Rock and Baum 2010;
see also Baum and Klein 2007). In other words, politically sophisticated



How Voters Weigh Issues and Partisanship in Judicial Elections | 299

voters in judicial elections appear to respond to issues in ways that are simi-
lar to other low-information contests.

Other than the research done by Baum and his colleagues in the semi-
partisan state of Ohio,” few judicial studies have tried to disentangle the
effects of issues from partisanship at the individual level, particularly in
partisan judicial election systems. Campaign effects in judicial election
studies have mostly been measured in terms of dollars spent rather than
issues emphasized. Nevertheless, there are some other notable studies in the
literature that help form a picture of how issues might operate on voter
behavior.

Judges in retention elections, where campaigning is usually sparse, al-
most always win retention or reelection (Aspin 1998). But some indirect and
anecdotal evidence suggest that issues can have an effect in these elections.
In one study, judicial scholars found that vote share for judges can decrease
among voters who have more information about the incumbent candidate
(Griffin and Horan 1983). Moreover, anecdotal evidence from the recent
2010 Towa contests—in which all state supreme court justices up for reten-
tion lost their election, presumably due to their decision supporting gay
marriage—as well as other high visibility retention losses (Reid 1999; Wold
and Culver 1987) suggests that issues have the potential to impact voter
decisions in a way akin to races for other electoral offices, particularly if
voters are more informed or if issues take on a partisan character.

Since voters are not always aware of issues in low salience elections,
information shortcuts like partisan identification and candidate experience
should be particularly influential in these races. When information is scarce,
voters rely on low information shortcuts. These shortcuts can be a candi-
date’s partisanship, gender, race, or a candidate’s experience based on
occupational cues that serve as proxies for competence and qualifications
(McDermott 1997, 1998, 2005). Voters associate political parties with
particular issues and ideologies, and weigh their own attitudes against those
that they associate with parties (e.g., Campbell et al. 1960; Conover and
Feldman 1989; Nelson and Kinder 1996).

The evidence of partisan voting in all types of judicial election systems
has been well-documented. Partisanship has been recognized as an important
determinant of the vote in partisan election systems (e.g., Dubois 1979,
1980), “semi” partisan election systems such as Ohio (Baum 1987a; Klein
and Baum 2001; Rock and Baum 2010) and even nonpartisan and merit
selection systems (Squire and Smith 1988).

Candidate experience is an information shortcut that should be par-
ticularly relevant to judicial voters, just as it is in other kinds of elections
(Ansolabehere et al. 2006). The job of a judge requires specialized knowl-
edge in the law, and thus a candidate’s previous judicial or legal experience



300 | MarkJ. McKenzie, Cynthia R. Rugeley, and Michael A. Unger

would be a reliably accurate heuristic that voters could employ. In his exam-
ination of California state superior court elections, Dubois (1984) found that
candidates who were incumbents or who listed their occupation on the ballot
as a judge on another court (such as municipal court) fared much better
among voters as compared to candidates with less judicial experience. The
evidence of the high rate of retention of incumbents in merit selection races
also suggest that voters are predisposed to vote for someone with experi-
ence, all else being equal (Aspin 1999). On the other hand, Klein and Baum’s
(2001) study of Ohio’s semi-partisan system found that partisan information,
not incumbency, had large effects on voter behavior. More recently, Hall
and Bonneau (2006; see also Bonneau and Hall 2009) establish the signifi-
cant effects of judicial experience on voters in state supreme court elections
by finding that quality challengers with prior judicial experience perform
better in terms of vote share against incumbents. The extant literature tells us
very little about how voters weigh the salience of experience against partisan
cues found in partisan judicial elections.

We build on the judicial voting behavior literature by investigating the
force of partisanship versus other factors such as judicial experience or
policy issues. We also examine the role that political sophistication could
play in elections where voters are tasked with consuming legal issues that
can sometimes appear esoteric and complicated. By focusing on the partisan
election system of Texas, we address the question of whether the rise of
politicized judicial campaigning and substantive policy discussion has any
impact on the voting public, or whether partisanship remains the overarching
influence on voters.

Data and Design

In this study, we take advantage of a statewide telephone poll of regis-
tered voters in Texas, conducted between July 8, 2009, and August 3, 2009,
by the Earl Survey Research Lab at Texas Tech University, whose clients
consist of university communities, businesses and local government. The
telephone survey includes a random sample of 502 registered voters in Texas
and has a sampling error of 4.38 percent. The survey covered attitudes to-
ward the Texas judicial system, questions measuring political knowledge
(including two questions about the Texas judiciary), demographic character-
istics and political attributes, as well as an experimental vignette about a
hypothetical judicial candidate running for state supreme court.

Selecting Texas for this analysis has some positive and negative conse-
quences worth discussing. Texas is the second most populous state in the
country making understanding the dynamics of judicial elections important
because of its size. Texas is also frequently used as an example of politicized
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judicial elections (see McKenzie and Unger 2011). With fears that judicial
elections are becoming “Texas-style” (Schultz 2006), it is important to begin
understanding how voters in this state respond to politicized campaigns to
determine whether fears of judicial election opponents are justified. The
state also features partisan elections, which are not as extensively studied as
non-partisan or semi-partisan judicial elections. While we do not contend
that Texas is generalizable to all other states, it provides insight into other
states with partisan elections such as Louisiana and Alabama.

Voter Campaign Experiment

In order to test for voter considerations of partisanship vis-a-vis the
salience of policy issues or experience, we embedded an experiment consist-
ing of six vignettes into the survey. Individuals were randomly assigned to
one of these six treatment groups. Each respondent was given a description
of a hypothetical candidate, James Smith, running for Texas Supreme Court.
The vignettes varied in two important ways—the partisanship of Smith
(Republican, Democrat, or no party identification listed for the candidate);
and the campaign theme being promoted by Smith (explicitly promising to
stop frivolous lawsuits or a description of Smith’s judicial and legal experi-
ence). By having our candidate explicitly promise to rule in a certain way on
the politically charged topic of tort reform in three of our six vignettes, we
hoped to inject characteristics of politicized campaigning into our experi-
ment. The experimental vignettes given to respondents were as follows, with
the percent of subjects assigned to each group in parentheses:

Group 1: James Smith is running for the Texas Supreme Court.
He promises to stop frivolous lawsuits if he wins a seat on the
court (16 percent).

Group 2: James Smith, a Republican, is running for the Texas
Supreme Court. He promises to stop frivolous lawsuits if he wins
a seat on the court (16 percent).

Group 3: James Smith, a Democrat, is running for the Texas
Supreme Court. He promises to stop frivolous lawsuits if he wins
a seat on the court (17 percent).

Group 4: James Smith is running for the Texas Supreme Court.
He has 20 years of legal experience, including ten years as a trial
judge (18 percent).
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Group 5: James Smith, a Republican, is running for the Texas
Supreme Court. He has 20 years of legal experience, including ten
years as a trial judge (17 percent).

Group 6: James Smith, a Democrat, is running for the Texas
Supreme Court. He has 20 years of legal experience, including ten
years as a trial judge (17 percent).

Other than the above experimental manipulations, each respondent com-
pleted identical surveys.’

We chose the issue of frivolous lawsuits because tort reform has been a
recurring theme in judicial campaigns in Texas over the last two decades. In
fact, powerful state interest groups such as Texans for Lawsuit Reform were
active on this issue in a recent “contentious” 2010 Republican primary
election between Debra Lehrmann and Rick Green for a seat on the Texas
Supreme Court (Ramsey and Smith 2010). In the 2011 session, the Texas
Legislature passed a loser-pays law in an effort to decrease the number of
frivolous lawsuits. As this issue continues to be in the spotlight and long on
the policy agenda in Texas state politics, our experimental vignettes present
a realistic issue with a fair degree of salience to Texas judicial voters. Thus,
we have some measure of external validity for our experiment. We employ
the language of “frivolous lawsuits” as an alternative to the term “tort
reform” because that is the wording most often used by candidates as an
informal means for addressing the issue of tort reform. Tort reform is also a
good issue to choose because it is evident in many races across other states
as well, as business groups often inject the issue into judicial elections (Bon-
neau 2007; Canes-Wrone and Clark 2009). Canes-Wrone and Clark (2009,
35) point out that “[bJusiness and regulatory issues have . . . played promi-
nently in judicial races over the past several decades.”

To measure the effect of issue salience versus partisanship, we vary the
partisanship of the candidate in the three vignettes containing the issue of
frivolous lawsuits. The other three vignettes contain an experience cue so
that we can compare the effects of partisanship versus a cue regarding a
candidate’s experience.

We measured the respondents’ levels of political knowledge through
five survey questions, relying primarily on principles for measuring political
sophistication developed by Delli Carpini and Keeter (1996).° The five
questions included two questions about national government and three ques-
tions specific to Texas government. The questions covered knowledge of
political parties, identification of politicians in government, and the pro-
cesses of the government. Two of the questions dealt with Texas courts
(asking respondents to identify the chief justice from three names given and
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to correctly identify the type of selection system Texas has for its judges).
The questions discouraged “don’t know” as an answer by not explicitly in-
cluding it as an option.

Two Models of Judicial Voting

Keeping in mind the aforementioned principles of our experiment, we
constructed two models of judicial voting. The frivolous lawsuits model
examines the impact of partisanship against a frequently raised judicial
election issue. The judicial experience model examines the impact of parti-
sanship against the traditional judicial campaign themes of experience and
qualifications. The dependent variable in both models is based on the ques-
tion asked directly after the experimental vignette, “How likely is it that you
would vote for this candidate.” The question offered respondents four
choices and we collapsed those four choices down to a binary dependent
variable (vote for). Given the nature of our dependent variable, we employ
logistic regression to analyze our model.

A description of independent variables employed in our models is pro-
vided in Table 1. In both models, we construct dummy variables to account
for each of the experimental groups that the respondents fell into, and in
each model, the group of respondents who received the Republican prompt
operated as the comparison or baseline group. We also included a measure
of the respondent’s partisanship, based on a seven-point scale, where 1
equals a strong Republican and 7 equals a strong Democrat.” To measure
voter responses to the partisan cues of candidates, we interact partisanship
with group.

In the frivolous lawsuits model (Model 1), we accounted for issue
effects by asking respondents in the survey to gauge the importance of the
problem of frivolous lawsuits. Those who view the issue as very important
should be more likely to be enticed into supporting a candidate who prom-
ises to stop frivolous lawsuits when compared to respondents who do not
view the issue as particularly important. Moreover, the literature in judicial
elections and the literature on voting in general suggest that the more politi-
cally sophisticated voters are likely to take in and act upon issues (particu-
larly complicated issues) in a manner consistent with their views on those
issues. All respondents in the first three treatment groups were given prompts
stating that the candidate wanted to stop frivolous lawsuits. To account for
whether the most sophisticated respondents acted differently from less
sophisticated respondents with regard to the information given to them in
relation to their own issue positions, we interacted respondents’ views on
frivolous lawsuits with our measure of political sophistication.® We also
included political sophistication as a separate control measure (see Table 1).
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Table 1. Variable Descriptions

Variable Name

Variable Description

Vote for

Sophistication

Respondent PID

No Judge PID

Democratic Judge

NoJudgePID*RespPID

DemJudge*RespPID

Demographic Variables:
Age, Black, Latino, Gender

This is the Dependent Variable: 1 is a respondent indication
to vote for our candidate James Smith, and 0 is a vote
against.

Our measure of political sophistication (or political knowl-
edge), based on 5 questions, and constituting an additive
scale from 0 to 5, where 0 represents a respondent who got
no questions correct.

The respondent’s party identification. This is a seven point
party identification scale, where 1 equals a strong Republi-
can and 7 equals a strong Democrat.

This dichotomous variable refers to treatment groups 1 and
4, where our candidate in the vignette was not identified
with a partisan label.

This dichotomous variable refers to treatment groups 3 and
6, where our judicial candidate was identified to respon-
dents as being a Democrat. (The two treatment groups that
contained the Republican judge operated as our baseline
measures in our two models.)

This multiplicative variable refers to our interaction of
treatment groups 1 or 4 (where the candidate had no party
label) with the respondent’s party identification. In model
1, we interact group 1, whereas in model 2 the interaction is
with group 4.

This multiplicative variable refers to our interaction of
treatment groups 3 or 6 (where the candidate was identified
as a Democrat) with the respondent’s party identification.
In models 1, we interact group 3, whereas in models 2 the
interaction is with group 6.

We include several dichotomous demographic variables.
Age is simply the age of the respondent. For gender, women
equal 1, men 0. Being Black or Latino equal 1 in the models.

Model 1 (Frivolous
Lawsuits Model)

Frivolous

Sophistication*Frivolous

Below are two variables used in Model 1 based on an analy-
sis of treatment groups 1-3.

A three point scale, where 1 means the respondent said the
issue was not important at all, and 3 meant the respondent
thought the issue was very important

This multiplicative variable interacts the respondent’s polit-
ical sophistication score with her attitudes on the impor-
tance of the issue of frivolous lawsuits.
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Table 1. Variable Descriptions (continued)

Variable Name Variable Description

Model 2 (Judicial Below are three variables used in Model 2 based on an
Experience Model) analysis of treatment groups 4-6.

Experience A four point scale, where 1 equals a respondent who

strongly disagreed that candidates for state supreme court
should have prior judicial experience and 4 equals a re-
spondent who strongly agreed that a supreme court candi-
date should have prior judicial experience.

Experience*Sophistication ~ This multiplicative variable refers to our interact of respon-
dents attitudes about prior judicial experience in a judicial
candidate with the respondent’s level of sophistication

Prominent Lawyer A four point scale, where 1 equals a respondent who
strongly disagreed that candidates for state supreme court
should be prominent lawyers and 4 equals a respondent
who strongly agreed with that statement.

In addition to the above measures, we included several demographic
measures in both our models, including whether the respondent was African-
American, Latino, or female (referred to as gender in the tables). We also
accounted for the age of the respondent.

In the judicial experience model (Model 2), all the variables employed
are the same as the first model except for those relating to frivolous lawsuits.
Since the vignettes for groups four, five, and six involve a supreme court
candidate with previous judicial experience, we include a variable based on
one of our survey questions that asks respondents whether they agreed with
the statement that supreme court candidates should have prior judicial
experience. We expect voters who either agree or strongly agree with this
statement may be more predisposed to support our hypothetical candidate in
the vignette, since he has 10 years experience as a trial judge (and 20 years
experience as an attorney). We make this hypothesis based on previous
findings by Bonneau and Hall (2009) indicating that challengers with trial
court experience running for state supreme court receive more votes against
an incumbent Supreme Court justice as compared to other types of chal-
lengers. Again, we interact experience with political sophistication to mea-
sure whether there are differences in how respondents internalized the infor-
mation provided to them on the candidate. Finally, the judicial experience
model 2 includes a variable that measures whether respondents believe that
supreme court candidates should be “prominent lawyers.”
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Summary Results of the Poll

Before getting to the results of our multivariate analysis, we believe it
is instructive to examine the summary questions of our primary variables of
interest. Table 2 sets forth the percentages of support among the various
experimental groups accorded to James Smith.

As is evident from the treatment groups, the candidate with no party
labels (in groups 1 and 4) did not obtain as much support as the candidate
identified as Republican. Thus, just from examining the summary statistics,
it would appear that some voters were particularly receptive to the partisan
labels. Table 3 presents our respondents’ views of the importance of the
legal policy issue of frivolous lawsuits as well as their attitudes about candi-
date characteristics of experience and qualifications. Most of our respon-
dents either agreed or strongly agreed that state supreme court candidates
should have previous experience as judges.

The percentage of respondents who said the issue of frivolous lawsuits
in Texas was “very important” was 45 percent. Another 40 percent said the
issue was only “somewhat important,” and 12 percent said the issue was
“not important at all.”

Table 2. Percentage Support/Opposition for Candidate
Among Experimental Treatments

Treatment Group Support for Smith  Opposition to Smith Don’t Know

Group 1 No party,

frivolous lawsuits 64% (50) 26% (20) 10% (8)
Group 2 Republican,

frivolous lawsuits 70% (53) 21% (16) 9% (7)
Group 3 Democrat,

frivolous lawsuits 58% (47) 31% (25) 11% (9)
Group 4 No party,

experience 59% (53) 15% (13) 27% (24)

Group 5 Republican,
experience 68% (56) 20% (16) 12% (10)

Group 6 Democrat,
experience 62% (51) 26% (21) 12% (10)

N= 502 total survey. Some percentages may not add up to 100% due to rounding of decimal points.
Number of respondents are listed in parentheses.




How Voters Weigh Issues and Partisanship in Judicial Elections | 307

Table 3. Respondent Attitudes toward Frivolous Lawsuits
and Candidate Experience

Candidate Experience
Question: “Supreme Court candidates should have previous experience as judges.”

Neither
Strongly Agree Nor Strongly Don’t
Agree Agree Disagree Disagree Disagree Know
32% (158)  60% (303) 2% (8) 6% (30) <1% <1%

Importance of Issue of Frivolous Lawsuits
Question: “Some say frivolous lawsuits are a problem in Texas. Others say they are not a
problem. How important is the issue of frivolous lawsuits to you?”

Very Somewhat Not Important
Important Important At All Don’t Know
45% (224) 40% (200) 12% (61) 3% (17)

N=502 total survey. Some percentages may not add up to 100% due to rounding of decimal points.
Number of respondents are listed in parentheses.

Results of the Multivariate Analyses
Model 1: Stopping Frivolous Lawsuits

Table 4 reports results of our two logit analyses. Panel 1 reports vari-
ables and results of the frivolous lawsuits model, while Panel 2 reports
results of the judicial experience model. We begin our multivariate analysis
by examining the frivolous lawsuit model (Table 4, Panel 1). We are inter-
ested in whether the influence of the issue treatment is different as respon-
dents become more politically knowledgeable, and whether support for
partisan candidates with issue positions is conditioned by the political identi-
fication of the respondent. Model 1 includes two interactions: 1) testing
whether a subject’s party identification conditions his/her support for a parti-
san judicial candidate with issue positions; and 2) how issue salience influ-
ences the likelihood of voting for our judicial candidate James Smith as the
political knowledge of voters varies. If issues are important, we would
expect a stronger influence among voters who consider it very important
relative to those who consider it less so. Also, if political sophistication has
no influence on issue voting, then we would expect that there would be no
significant finding at any level of political sophistication.
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Table 4. Logit Regression Estimates Showing Effects

of Frivolous Lawsuits and Experience on Voting Probabilities
(ependent Variable is coded 1 for a yes vote and 0 otherwise)

Model Model
Variable Frivolous Lawsuits Variable Experience
Frivolous Issue -1.12 Experience -.021
(0.703) (.671)
Sophistication -0.993* Sophistication 0.78
(0.527) (.805)
Respondent PID -0.447* Prominent Lawyer 0.239
(0.195) (0.184)
No Judge PID -1.639 Respondent PID -0.634***
(1.084) (0.182)
Democratic Judge -4 217%%* No Judge PID -.99
(1.046) (1.277)
Sophistication*Frivolous 0.484** Democratic Judge - 2.65%*
(0.221) (1.057)
NoJudgePID*RespPID 0.324 Experience*sophistication -0.212
(0.247) (0.235)
DemJudge*RespPID 0.934*** NoJudgePID*RespPID 0.338
(0.241) (0.255)
Age 0.014 Dem Judge*RespPID 0.574%**
0.013) (0.219)
Black -1.458%* Age -0.022%*
(0.823) (0.011)
Latino -0.919 Black -0.491
(0.622) (0.587)
Gender 0.33 Latino 0.061
(0.412) (0.696)
Gender 0.41
(0.409)
Constant 5.919%** Constant 4.333*
(2.111) (2.544)
N 193 N 195
% Percent Correctly % Percent Correctly
Predicted 75.65 Predicted 79.49
Proportional Reduction Proportional Reduction
in Error 12.96% in Error 11.11
Log-Likelihood -96.264 Log-Likelihood -88.11
LR (12) X? 36.28%%* LR X? 34.45%%*

*p <.10; **p <.05; ***p < .01

The dependent variables for both models are coded 1 when the respondent is likely to vote for the
judicial candidate (James Smith) and 0 otherwise. The comparison group for both models is the
Republican version of the judicial candidate. The models are estimated using logistic regression with

standard errors in parentheses.
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Model 1 in Table 4 reports that the coefficient for frivolous lawsuit
issue is negative and lacks statistical significance. This finding indicates that
issue importance has little effect on the probability of supporting the candi-
date among those voters with the lowest level of political knowledge.’
Figure 1A illustrates, however, that as political knowledge increases, respon-
dents’ attitudes toward the issue of frivolous lawsuits becomes a significant
factor influencing their voting decision at a level of three on our political
sophistication scale. Citizens with a greater interest in frivolous lawsuits are
more likel?/ to support the candidate relative to those who consider it less
important.”® Because logit coefficients have little substantive meaning, we
calculated predicted probabilities of the respondent voting for the candidate
at all levels of political sophistication and among those voters who said
frivolous lawsuits was a very important issue, and also those who said the
issue was not important at all (Table 5). Among respondents scoring a three
on our sophistication scale and who also consider frivolous lawsuits an im-
portant issue, we predicted there was a .95 probability they would support
the candidate (Table 5). Among those voters with the highest level of politi-
cal sophistication and who consider the issue important, the probability they
would support the candidate was .98 (Table 5). For voters who do not con-
sider the issue important, the effect is inverted. As political sophistication
increases, the probability of voting for the candidate decreases. It seems
reasonable to surmise that the lower sophisticates did not internalize or
understand the political significance of campaign language supporting an
end to frivolous lawsuits, which is why there is no differentiation in their
response to the prompt. After all, no one supports frivolous lawsuits. How-
ever, higher-level sophisticates were probably better able to understand that
this particular campaign rhetoric involved “code words” related to notions of
tort reform and the proper balance of consumer rights versus business con-
cerns. The more knowledgeable citizens are among those who are either
most able or willing to sift through political information and make decisions
consistent with their own policy beliefs, particularly with respect to issues
that are complex (Cobb and Kuklinski 1997; McKenzie 2009). While “stop-
ping frivolous lawsuits” is a popular refrain among conservative judicial
candidates in Texas, our findings suggest that such rhetoric, if it reaches the
voters, is only affecting those voters with the highest levels of political
sophistication. In addition, individuals assigning the issue low importance
appear to be “turned off” by the promise to stop frivolous lawsuits suggest-
ing this particular rhetoric does not possess universal benefits for judicial
candidates even though few people admit to supporting frivolous lawsuits.

Turning to support for partisan judicial candidates, Panel 1 in Table 4
shows that there is no statistically significant difference between voting
probabilities for a judge not identified by a partisan label (No Judge PID)
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Figure 1

Panel A: Issue Salience and Political Knowledge

Dependent Variable: Vote For

Importance of Frivolous Lawsuit Issue
\
\

Sophistication

Marginal Effect of Issue Salience
fffff 90% Confidence Interval

Panel B: Judicial Experience and Political Knowledge

Dependent Variable: Vote For

0
|
I
I
|

Marginal Effect of Experience
-1

Sophistication

Marginal Effect of Experience
fffff 90% Confidence Interval
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Figure 1 (continued)

Panel C: Democratic Judge and Respondent PID

Dependent Variable: Vote For

Candidate with Democratic Party ID
\

I I I I I I I
1 2 3 4 5 6 7

Partisanship (1 Strong R, 7 Strong D)

Marginal Effect of Partisanship
fffff 90% Confidence Interval

Figure 1A shows the marginal effects of the importance of frivolous lawsuits as an issue on proba-
bility of voting for a judicial candidate as respondent political knowledge increases from the lowest
level of 0 to the highest of 5. Panel B graphically shows the effect of judicial experience on the prob-
ability of supporting a judge as levels of respondent political knowledge increases from the lowest
level of 0 to the highest level of 5. Panel C illustrates the effect of being a Democrat on probability
of voting for a judicial candidate as respondent political identification increases from strong Repub-
lican (coded 1) to strong Democrat (coded 7). The solid line is the margin effect at different levels of
the mediating variable and the dashed lines are 10% confidence intervals. When the confidence
intervals are on the same side of 0, the effect is statistically significant.
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Table 5. Predicted Probabilities of Voting for a Judicial Candidate

Model 1: Frivolous Lawsuits

Political Knowledge”
Issue Salience 0 1 2 3 4 5
(Low) (High)
Issue Importance
(High) .84 .89 93 95 97 98
Issue Importance
(Low) 98 .96 94 90 .84 7
Respondent Party Identification®
Judicial Candidate 1 2 3 4 5 6 7
Party ID (Strong R) (Ind) (Strong D)
Democratic Judge .38 .50 .62 72 .81 .87 92
Republican Judge .94 91 .87 .81 73 .63 52
Model 2: Experience
Political Knowledge®
Experience Importance 0 1 2 3 4 5
(Low) (High)
Experience Importance
(High) .92 .90 .87 .83 .79 74
Respondent Party Identification”
Judicial Candidate 1 2 3 4 5 6 7
Party ID (Strong R) (Ind) (Strong D)
Democratic Judge
(Experience) 75 .78 .80 .82 .83 .84 .85
Republican Judge
(Experience) .96 .93 .88 .79 .66 .50 .34

Boldface numbers reflect statistically significant differences.

*Sophistication varied from 0 to 5 and Frivolous Issue was set at its high level of 3. Democratic
Judge and No Judge PID were set to 0. All Demographic variables other than age were set to 0.
Other measures were set at their mean. When calculating the low importance probability, Experience
was set at 1. Predicted probabilities are calculated using the Prvalue function (Long and Freese
2006) in Stata 11.1).

®Predicted probabilities are calculated with Democratic Judge set to 1 and Respondent PID increas-
ing from 1 to 7. Age, sophistication, frivolous issue, and sophistication*frivolous were set at their
means. All other variables were set to their minimum.

‘Sophistication varied from 0 to 5 and Experience was set at its high level of 5. Democratic Judge
and No Judge PID were set to 0. Age and Respondent ID were set to their means. All other variables
were set to minimums.

Democratic Judge was set to 1 and Respondent PID increasing from 1 to 7. To calculate Republican
Judge, Respondent PID increased from 1 to 7. Age, sophistication, experience, prominent lawyer,
and sophistication*experience were set at their means. All other variables were set to their minimums.
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and the Republican judge in the control group. That is consistent as partisan-
ship of the respondent moves from Strong Republican to Strong Democrat
(NoJudgePID*RespPID). The coefficient attached to Respondent PID is
negative and statistically significant, indicating that as respondents move
from Strong Republican to Strong Democrat, they are less likely to support
the judicial candidate if the judicial candidate is a Republican (when Dem-
ocratic Judge and No Judge PID are both set to 0).""

We find strikingly different results when the judicial candidate is iden-
tified as a Democrat (Table 4, Panel 1). Dem Judge*RespPID is positive and
statistically significant, demonstrating that as the partisan identification of
respondents moves from Strong Republican to Strong Democrat, the proba-
bility of supporting a judicial candidate increases and the difference relative
to a Republican judge is statistically significant. Figure 1B shows that the
effect of the issue on probability of voting for this candidate, relative to
voting for a candidate identified as a Republican, is strongest among those
respondents who identify themselves as either Republicans or Democrats.
Among strong Republicans, the probability of supporting the Democratic
candidate is negative relative to the probability of supporting a Republican.
However, among those who identify themselves as Independents or Demo-
cratic leaners, there is no statistical significance difference in the probability
of voting for the Democratic candidate as opposed to the Republican. The
effect becomes positive among Democratic and strongly Democratic voters,
and once again achieves statistical significance (Figure 1B). We find about a
.92 probability that a person identified as a strong Democrat will support the
judge identified as a Democrat. That probability drops to .52 among strong
Republicans. Likewise, we find only about a .38 probability that a strong
Democrat will support a Republican judge. Among strong Republicans, that
increases to .94 (Table 5). The results indicate that, similar to other electoral
contests, partisanship does play a role in voter decision-making in judicial
races—partisans are voting for the judicial candidate of their party. In this
analysis, only the partisan identification of the judge varied across
manipulations. We find even in the presence of an issue stance, voters in our
hypothetical election relied on partisan cues in making decisions.

We also find that one of the variables capturing demographic character-
istics achieves a marginal level of statistical significance. Coefficients in
Panel 1 demonstrate that African-American respondents are somewhat less
likely to vote for the judicial candidate than are Anglo voters, when other
factors are held constant. Other variables capturing age, gender, and whether
or not the respondent was Latino fail to achieve significance.'> This would
seem to indicate that demographic characteristics have little influence on
probabilities of voting for our hypothetical judicial candidate.
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Model 2: Judicial Experience

We also estimated how the effect of judicial experience influences
support for a candidate. We ask whether that effect of candidate experience
is conditioned by political sophistication and how support for experienced
partisan candidates varies as our respondents’ partisan identifications move
from Democrat to Republican (Table 4, Panel 2).

Descriptive tables presented earlier show that experience is critically
important to voters in judicial races and that more than nine out of 10
respondents consider experience either important or very important (Table
3). Our analyses find that voters are very likely to support an experienced
candidate and that political knowledge has little influence on that probability
(Table 4, Panel 2). The predicted probability of a voter supporting an experi-
enced candidate is high regardless of the level of political sophistication
(Table 5). Few respondents indicated experience was of little importance, so
results for that group are, for all practical purposes, meaningless.

As we would expect, Model 2 in Table 4 shows that Respondent PID is
negative and significant, demonstrating that Republicans are more likely to
support a Republican judicial candidate than are Democratic voters.”” As
was the case with issues, there is no statistical difference between proba-
bilities of voting for the Republican judge and the judge with no partisan
identification, and this is consistent for all levels of Respondent PID."* The
analysis finds a significant effect when Democratic Judge and Respondent
PID are interacted. Figure 1C shows that the probability of supporting a
Democratic judge relative to a Republican judge is less when the respondent
is a strong or weak Republican identifier than when the respondent is a
Democrat. There is no statistically significant difference in the probability of
voting for a Democratic or a Republican judge among respondents who lean
Republican, are Independents or who lean Democrat. However, the prob-
ability of supporting the Democratic candidate as compared to the Republi-
can candidate increases among Democrats and strong Democrats and the
result is statistically significant when other factors are held constant (Figure
1C). The strongest effect in this experiment is among Democratic respon-
dents. The probability of a strong Republican supporting an experienced
Republican judge is almost .21 higher than a strong Republican supporting
an experienced Democratic candidate for judge. The probability of a strong
Democrat supporting an experienced Democratic judge is .51 higher than the
probability of a strong Democrat supporting an experienced Republican. For
Independents, the difference is about .03, which is statistically and substan-
tively insignificant (Table 5).

In summary, as was the case with the judicial candidate who took a
stance on the issue of frivolous lawsuits, the partisan identification of judges
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matters. Democrats are more likely to support Democratic candidates than
they are Republican candidates, and Republicans are more likely to support
Republicans than they are Democrats. Voters responding to polls may say
that partisanship should not matter when voting for judge; yet had partisan-
ship not mattered, we would not have found the differences between candi-
dates identified as either Democrat or Republican.

Similar to Model 1, only one demographic variable was marginally
significant. The age variable is negative, meaning that as citizens’ age, they
are less inclined to support the experienced candidate. Variance in gender,
ethnicity, and race appear to have little effect on the probability of support-
ing judicial candidates in the experience treatment groups.

Discussion

A central question in our paper addressed whether partisanship out-
weighs other considerations that might be important in judicial elections like
campaign promises or legal experience. The results of this experiment indi-
cate that it does, which is notable because we use individual level data to
address a research question often approached from an aggregate perspective.
Some individuals rely heavily on party as a shortcut when evaluating judicial
candidates. Although partisan cues fundamentally shaped voter choices in
this experiment, promising to stop frivolous lawsuits was relevant to the
most politically sophisticated subjects. Also, appeals to voters based on legal
experience were different than we anticipated.

This experiment contributes to our understanding of how voters react to
new-style judicial campaigns by testing whether partisan considerations
override issue salience or legal experience. It builds on the research indicat-
ing that voters, at least in terms of partisanship, behave in judicial elections
as one would expect in other elections. Similar to Rock and Baum (2010),
we find that political sophistication conditions how individuals respond to
judicial campaigns, particularly as it pertains to issue-based campaigning.
By using an experimental design to directly test effect of partisanship on
vote choice compared to an issue position or legal experience, our study
provides new information about what voters think is important when evalu-
ating judicial candidates. Compared to stopping frivolous lawsuits or legal
experience, partisanship dominated subject evaluations of judicial candi-
dates.

Although we expected that legal qualifications would consistently in-
crease the probability of voters supporting the candidate with legal experi-
ence, the results of the experiment are more nuanced and somewhat surpris-
ing. Partisanship appears to be an overriding influence in voter decision-
making. Democrats were more likely to support a Democratic judge and
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Republicans more likely to support a Republican. This finding is not incon-
sistent with literature on other elections. When voters operate in a low-
information environment, political party identification becomes a powerful
cue (Lodge and Hammill 1986; Rahn 1993). In this instance, it appears that
voters do default to party identification in forming opinions.

On why experience had little discernable influence, it is possible sub-
jects simply may have interpreted the experience prompts differently than
we intended, which could have contributed to the results for legal experi-
ence. While James Smith was presented as a lawyer with ten years of
experience as a trial judge, and previous findings have found these charac-
teristics sufficient to influence judicial candidates’ aggregate vote totals
positively (Bonneau and Hall 2009), our hypothetical candidate was not
presented as an incumbent running for the Texas Supreme Court. Conse-
quently, subjects were not exposed to a candidate with what might be per-
ceived as the highest level of experience and the electoral benefits accom-
panying incumbency. In addition, some individuals may have concluded that
James Smith was not as experienced as an imagined incumbent. Our design,
however, may be a reasonable approximation of an open seat race, which
can become a high profile race, particularly when the partisan balance of
power on a court is at stake in the election. Future research involving candi-
dates with a range of experience is necessary on this issue to parse the effect
of legal experience and partisanship on voting for judicial candidates. It
would also be interesting to determine whether campaigning for or against
particular decisions made by an incumbent judge matters to voters.

It is also worth noting several other limitations of our experiment. Our
findings are not necessarily generalizable to all voters in states with judicial
elections, but rather are more appropriately viewed in the context of states
with partisan election systems, such as Louisiana or Alabama. Moreover,
telephone surveys may not adequately represent campaign discourse and the
vignettes involving frivolous lawsuits involved mundane claims lacking the
aggressiveness of the most striking (but at this point relatively rare) new-
style judicial campaigns. Yet, while the nature of our vignettes may have
contributed to the findings for legal experience, it may strengthen our find-
ings for frivolous lawsuits. Demonstrating that this issue matters to the most
sophisticated voters even when it is watered-down indicates that the issue
has traction among a portion of the electorate. Even though many judicial
elections tend to be relatively issue-free affairs (Abbe and Herrnson 2002),
campaign promises such as the one we included to stop frivolous lawsuits
appear to influence the most politically sophisticated voters who are also the
individuals most likely to get new information. The asymmetrical response
to the frivolous lawsuits prompts suggests that higher and lower sophisti-
cates are evaluating and using new information in judicial elections differ-
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ently. More aggressive issue positions might matter to low sophisticates, but
it might be unlikely that these individuals will possess the requisite knowl-
edge to make sense of complex legal issues without a shortcut like party
identification or cues from political elites (e.g., Zaller 1992; Rock and Baum
2010). In this study, we limited explicit campaign promises to one issue,
stopping frivolous lawsuits. Future studies can investigate whether voters
respond differently to legal issues with a range of complexity, perhaps by
including issues that may be more accessible to a large portion of the public
like abortion or same-sex marriage.

There is something to take away from both proponents and opponents
of partisan judicial elections; and both those who are and who are not con-
cerned with the new style of judicial elections. We demonstrate that voters in
partisan judicial elections, at least in Texas, do not behave uniquely com-
pared to voters in other elections. Proponents of partisan judicial elections
may be correct in claiming that voters can make reasonable decisions with
little information about candidates if given the powerful shortcut of a candi-
date’s party. In addition, issue positions are relevant to at least a portion of
the electorate. Opponents of this style of selecting judges may be troubled
that voters are not evaluating judges differently given their asserted special
place within our democratic system, but these kinds of normative claims are
beyond the present purpose of this project.

NOTES

'Schotland (2010) discusses the impact of issues in the Iowa 2010 retention elec-
tions and strings together a number of interesting anecdotal stories on different judicial
campaigns, but he simply assumes that issues mattered in those campaigns without
presenting any systematic evidence. There is an endless supply of stories in the media
about issue effects in judicial elections. Journalists (and some law professors) assume
widespread effects of issues on voters in judicial campaigns (see Hasen and Lithwick
2010; Ifill 2010; Sulzberger 2010). This is not unlike what the media do in other types of
elections as pointed out by Kaufman et al. (2008); but in the area of judicial politics, few
political scientists have systematically explored the extent of the effects of specific
judicial campaign issues on voting.

2Republican Party of Minnesota v. White (2002). Though there’s not much evi-
dence to suggest that the White case has actually caused candidates to become more
politicized, in theory the case provides candidates with more legal protection to announce
positions on substantive policy issues.

*In Ohio, judicial candidates are chosen in partisan primaries, but their partisan
affiliation does not appear on the general election ballot. Thus, many judicial scholars
refer to this state as semi-partisan.

*The response rate was 17.3% and cooperation rate was 33.7%.The survey lab
calculated these rates using the American Association of Public Opinion Research
(AAPOR) response rate #1 and cooperation rate #1.
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>In order to determine whether subjects assigned to each group varied on key politi-
cal attributes and demographic characteristics, we ran difference of means tests for be-
tween group comparisons on these variables (e.g., mean of age among subjects assigned
to Group 1 compared to Group 2). The results for between group differences were insig-
nificant for political sophistication, race, education and age at the p<.05 level. While
random assignment was reasonable, there were some small, yet statistically significant
differences. Based on the standard seven point partisanship scale, Group 1 is slightly less
Democratic than Group 3 (-0.62). Also, Group 1 had fewer females (.29) compared to
Group 4 (.42).

SThere is no clear answer to what constitutes a well-informed or knowledgeable
voter. Scales do provide evidence of some being more knowledgeable than others. Also,
researchers acknowledge that political knowledge or sophistication may not be lumped
into a single discrete category of knowledge or no knowledge. For a thorough discussion,
see Mondak (2001).

"In our sample, about eight percent of respondents did not identify as either Repub-
lican, Democrat or Independent, but instead identified with some other party. Of course,
given our measure of partisanship, the dilemma confronted by us is to either exclude
these respondents entirely or treat them as pure independents in the middle of the scale.
Some of these respondents probably identify with third parties, and excluding these
respondents seems inappropriate. Since these third-party identifiers lean neither Demo-
crat or nor Republican, we believe that for our purposes, treating these respondents as
pure independents in the middle of our scale is the appropriate method for dealing with
them.

8For ease of explanation, we re-polarized the variable measuring support for frivo-
lous by multiplying it by -1. Doing so re-scaled the variable in the same direction as our
dependent variable.

Because of the interaction, the result only applies when political sophistication is
set to 0, the lowest level in our scale.

"When the measure of political sophistication is about 3, the effect on the probabil-
ity of supporting the candidate is statistically significant. The probability continues to
increase to the bounds of the data, a measure of 5. About 70% of respondents scored 3 or
better on the sophistication scale. We estimated effects at 90 percent confidence intervals.
Figures were created using Stata 11.1 for Macintosh and using computer code made
available by Brambor et al., at http:/homepages.nyu.edu/~mrg217/interaction.html, The
solid line is the effect of issue importance on probability of supporting the judicial candi-
date as political sophistication increases. The dashed lines are 90 percent confidence
intervals. The difference in the effect of high issue salience on probability of voting is
statistically significant when the confidence intervals are on the same side of 0.

"Using the Brambor et al (2006) computer code, we tested the influence as
Respondent PID varied and found no statistical significance at any level.

"This conclusion applies to a hypothetical candidate with no race identification.

PBecause of the interaction, results of Respondent PID pertain to instances in
which other variables are set to 0, or when the judicial candidate is a Republican.

“The coefficient for Democratic Judge in Model 2 presented in Table 5 shows a
negative and significant coefficient. Once again, this has little substantive meaning as it
applies only when Respondent PID is at 0.
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