Bomb Plans on the Internet: The Case for Constitutional
Protection

Beau Breslin

This article addresses the central constitutional questions surrounding the debate over regulat-
ing speech that includes educational designs for bomb making. The aim of the article is to provide an
additional, and in many ways, alternative justification for broad constitutional protection based on
the core principles of free speech itself, and on the Court’s historical treatment of differing subject
matter. | argue that in addition to the more traditional First Amendment rules of overbreadth and
vagueness, it is also important to consider the judiciary’s evaluation of the content of speech itself
when drawing conclusions about the constitutionality of legislation suppressing designs for the con-
struction of violent material. Unlike unprotected speech, expression that includes designs for con-
structing explosives warrants constitutional protection because it belongs most closely to a category
of speech—namely, scientific speech—that has traditionally been afforded protection.

Introduction

Conduct that amounts to ‘advice’ or ‘persuasion’ should be protected [by
the First Amendment]; conduct that moves into the area of ‘instructions’
or ‘preparations’ should not.

—Thomas Emerson (1970, 75)

There is danger that, if the Court does not temper its doctrinaire logic
with a little practical wisdom, it will convert the constitutional Bill of
Rights into a suicide pact.'

—Justice Robert Jackson

In 1979, the Federal District Court in the Western District of Wisconsin
announced a decision that broke sharply with precedent in the area of First
Amendment jurisprudence. United States v. Progressive, Inc. (1979) in-
volved a successful attempt on the part of the United States to prevent The
Progressive, a monthly magazine, from publishing technical details on
hydrogen bomb construction in an article entitled “The H-Bomb Secret:
How We Got It, Why We’re Telling It.”

At its most basic level, the case matched the principle of free expres-
sion against the continued viability of the state—the right of the individual
against the safety of the polity itself. Consequently, the arguments on both
sides reflect the seriousness of the debate. In defending the importance of
free speech to a liberal democracy, The Progressive asserted that the designs
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presented throughout the article did nothing more than add to the public’s
overall awareness of the problems associated with nuclear warfare, and that
incomplete blueprints for the construction of H-Bombs would in no way
threaten America’s national security. Attorneys for the Government coun-
tered by insisting that details about the fabrication of hydrogen bombs, how-
ever incomplete, represented a “special” situation requiring swift action. It
made no sense, the Government argued, to sit back and hope that the infor-
mation provided by The Progressive would not get into the wrong hands.
When forced to choose between the virtue of free expression and the guar-
antee of avoiding irreparable physical harm to the state, common sense dic-
tated that the latter should prevail. Perhaps not surprisingly, the District
Court agreed, adopting much of the Government’s principal argument. The
Judge explained that “a mistake in ruling against The Progressive will curtail
defendant’s First Amendment rights in a drastic and substantial fashion. [But
a] mistake in ruling against the United States could pave the way for thermo-
nuclear annihilation for us all” (United States v. Progressive, Inc. 1979, 17).

A quarter century later, the ruling in Progressive—which was later dis-
missed without opinion by the Federal Court of Appeals for the Seventh
Circuit—remains relevant on a number of dimensions. Most obviously, the
case represents a departure from First Amendment tradition in that the Dis-
trict Court considered, but then disregarded, the admonition by the Supreme
Court that “any system of prior restraints of expression comes... bearing a
heavy presumption against its constitutional validity” (Bantam Books v.
Sullivan 1963, 70).

Yet the case is also important because it helps illuminate a debate—one
that is becoming increasingly fierce—about the value of unfettered expres-
sion and the risks that often accompany a relatively free society. To what
extent should we permit speech that may seriously threaten our national
security? Few would suggest that the right to free expression should extend
to those who can easily destroy all or part of the nation. But when the capa-
bility for massive destruction is not readily available to the everyday citizen
(as was the case two decades ago and may still be the case now), or when the
level of violence is defined as somehow less than the complete annihilation
of the state (insert pipe bomb for hydrogen bomb), does that change our per-
spective on the speech itself? Should it?

This inquiry is made more complex when focusing directly on the
speaker’s motivations. There is a wide range of available information related
to the manufacture of explosives, and not all of it is intended for use in a
crime. Indeed, some bomb-making information has decidedly non-violent
and non-criminal purposes. An important constitutional question emerges
when one packages all bomb-making information under a single broad
category and assumes that it leads inevitably to criminal activity: To what
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extent does the First Amendment protect disseminators of bomb-making
information where there is no clear intent on the part of the speaker to aid in
unlawful behavior?

The issue is further complicated when we reflect on the growing ten-
dency to use the Internet as an instrument for the dissemination and distribu-
tion of noxious ideas.” Now the world’s most accessible source of informa-
tion, the Internet has become the fashionable vehicle for many purveyors of
bomb-making education.’ It may not be surprising that a portion of the infor-
mation available on the Internet includes designs for the construction of
weapons and other dangerous hardware. Perhaps more alarming is that a
quick survey of available websites reveals that literally dozens—if not hun-
dreds—of these sites include various guides for the manufacture and opera-
tion of bombs and other explosive devices. Manufacturing designs are easily
accessible through many sources for a large variety of bombs, including pipe
bombs, Mail Grenades, CO2 bombs, and weapons of mass destruction, but
the Internet (unlike, say, a library) puts them literally at our fingertips. A
Department of Justice Report (1997) recently noted that “law enforcement
agencies believe that, because the availability of bomb-making information
is becoming increasingly widespread, such published instructions will con-
tinue to play a significant role in aiding those intent upon committing future
acts of terrorism and violence.” What was once less accessible and more
difficult to locate is now as easy to find as the latest stock quote or baseball
score.

Finally, the inquiry is increasingly pertinent as we enter a period of un-
precedented global uncertainty. Terrorism, it appears, will remain a part of
the fabric of our lives, and thus an examination of the rules regarding the
tools of the terrorist trade seems appropriate. Many remarked immediately
following the events of September 11, 2001, that the suicide bombers were
able to carry out their mission precisely because of the freedoms available to
residents and visitors of the United States. Those who were responsible for
the tragedy moved freely within America’s borders; they spoke without re-
straint, and they lived anonymously. America’s constitutional liberties sup-
ported their hatred. But if that is true, there may be no more suitable time
than the present to reevaluate those basic freedoms. What better opportunity
to reflect on the meaning of liberty than when its outlook is threatened? This
article attempts to respond to that critical inquiry.

The Focus and Organization of the Paper
This article addresses the central constitutional questions surrounding

the debate over regulating the type of speech that includes educational
designs for bomb-making. The aim of the article is to provide an additional,
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and in many ways, alternative, justification for broad constitutional protec-
tion based on the core principles of free speech itself, and on the Court’s
historical treatment of differing subject matter. To date, much of the litera-
ture on the relationship between freedom of expression and speech advocat-
ing violence has neglected to consider some of the profound ideas that form
the foundation of First Amendment jurisprudence (Doherty 1999; Ross
1999; Seigel 1999; White 1999; Phillips and Grattet 2000; Tsesis 2000;
Marts 2003). This is troubling in part because these works tend to highlight
the Court’s favored tools for reviewing legislation that proscribes speech—
tools like overbreadth and vagueness—while downplaying more subtle ways
to analyze regulation (Bernard 1999; Cole 1999; Miller 1999). I will argue
that in addition to the more traditional First Amendment rules of overbreadth
and vagueness, it is also important to consider the judiciary’s evaluation of
the content of speech itself when drawing conclusions about the constitution-
ality of legislation suppressing certain information. If one looks primarily at
the judiciary’s propensity to prioritize certain forms of speech, it becomes
increasingly difficult to justify any regulation of the type of expression en-
joined in the Progressive case.

The Court has regularly implied that there exists a hierarchy of speech
that allows the judiciary to favor particular messages over others. Certain
subjects, the Court has noted, are valued, and thus protected, more than
others because they make more meaningful contributions to the progress and
development of a liberal democratic regime. Not surprisingly, political
speech has always rested at the top of this value hierarchy, with artistic and
literary speech residing just slightly below. But scientific speech—speech
that has genuine scientific merit—has also been resolutely protected by the
Court. This of course begs the question: Should the distribution of plans for
constructing bombs and similar destructive weapons—messages that are at
the epicenter of the contemporary debate over Internet violence—receive
constitutional protection under the First Amendment because other material
containing genuine scientific value has instantly been afforded constitutional
protection? Hydrogen and atom bombs represent landmarks in technological
and scientific advancement, and one can easily find instructions on their
construction. Does it naturally follow that to regulate such material would
hinder scientific research; and that to distinguish hydrogen bombs from pipe
bombs would be to enter too sticky a domain to attempt regulation?

The argument unfolds in three stages. First, I will describe congres-
sional attempts to regulate bomb-making instructions and their availability to
the public. More specifically, I will address recent congressional legislation
surrounding the twin topics of violence and obscenity. Virtually all of the
government’s content-based regulatory attention over the past decade has
been directed at the subjects of violence and obscenity because they are
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viewed as the most morally corrupting. A problem arises, however, when the
legislature views the two subjects similarly. From a constitutional perspec-
tive, obscenity and violence are not treated identically. Unlike obscenity,
speech that includes designs for constructing explosives warrants constitu-
tional protection because it belongs most closely to a category of speech—
namely, scientific speech—that has traditionally been afforded protection.
Logically, therefore, the second section of the article is devoted to exploring
the Court’s hierarchical treatment of content and its consistent protection of
scientific speech.

In the third and final segment of the article I will return to the specific
legislation related to bomb-making instructions, considering it this time in
light of the entire scope of First Amendment tradition. In the end I make two
central arguments: that the type of speech targeted by congressional legisla-
tion should be defined as scientific speech, and that because it belongs to a
category of speech that is highly respected by the judiciary, there should be
little doubt that it will be placed under the protective umbrella of the First
Amendment.

Statutory Regulation of Instruments of Violence

The inevitable result of the convergence of violence with the feeling of
unease associated with a complicated and relatively new form of technology
is a louder call for regulation. This country’s lawmakers have been busy in
the last few years exploring various methods of Internet regulation. Of the
30 content-based bills currently sponsored by one or more members of Con-
gress, a significant portion single out children for protection against the type
of noxious messages that pervade the Internet. The bulk of recent govern-
mental regulations have attempted to prohibit transmitting, selling, or dis-
tributing sexually explicit and violent messages to minors. Proposed legisla-
tive enactments directed at graphic sexual and violent expression typically
take two forms, with the least restrictive measures calling for some form of
filtering while the more restrictive regulations attempting to criminalize,
through the use of sanctions, the exploitation of viewers.

In 1995, amid growing concerns about domestic terrorism and the
increasing availability to Americans of unregulated Internet sites with ties to
hate groups or militias, Senator Dianne Feinstein (D—CA) introduced legis-
lation placing limits specifically on bomb-making information. Her amend-
ment to the Comprehensive Terrorism Prevention Act of 1995 (S. 735) read,
in part:

It shall be unlawful for any person to teach or demonstrate the making of
explosive materials, or to distribute by any means information pertaining
to, in whole or in part, the manufacture of explosive materials, if the
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person intends or knows, that such explosive materials or information
will be used for, or in furtherance of, an activity that constitutes a Federal
criminal offense or a criminal purpose affecting interstate commerce.

The Feinstein amendment was the first of many subsequent attempts by
Congress to prohibit bomb-making designs from appearing on Internet sites,
and it remains the most successful. Originally dropped in conference, the
Feinstein Amendment was then tacked on to the Defense Department autho-
rization bills for both 1996 (S. 1026) and 1997 (S. 450), as well as the Anti-
terrorism and Effective Death Penalty Act of 1996 (S. 735). Each time, after
being unanimously adopted by both the Judiciary Committee and the full
Senate, it was removed in conference by House negotiators. In its place,
Congress then directed the Justice Department to produce a report detailing
the availability of bomb-making information and the threats posed by it.

The report supported Senator Feinstein’s assertions that the increas-
ingly widespread availability of bomb-making instructions, particularly
through the Internet, posed a serious threat. The report noted that “such
published instructions will continue to play a significant role in aiding those
intent upon committing future acts of terrorism and violence” (1997). In
addition, the report addressed free speech concerns, proposing an alternative
wording for the amendment which the Justice Department felt was more
likely to pass constitutional muster. Discovering that the Columbine killers
had used directions obtained from the Internet to construct their bombs,
Senator Feinstein was able to rally more public support for her amendment
and win the backing of explosives manufacturers. Despite testimony from
legal experts attacking its constitutionality, the Feinstein Amendment passed
both the House and Senate, and was finally signed into law on August 17,
1999, as a rider attached to an unrelated piece of legislation.

Like the Feinstein legislation, the Violent and Repeat Juvenile Offender
Accountability and Rehabilitation Act of 1999 (S. 254) is a bill which would
provide $1 billion in block grants to combat juvenile crime as well as seek
“to prevent children from accessing harmful materials on the Internet.” It is,
in fact, the most comprehensive bill ever introduced in Congress to restrict
the role of the Internet in the development of the young mind. It carries stiff
penalties for those who utilize the Internet as a tool for misbehavior, and it
criminalizes a broad pool of expression. The House and Senate passed the
legislation with bipartisan support in the spring of 1999.

Specifically, the Violent and Repeat Juvenile Offender Accountability
and Rehabilitation Act of 1999 combines both moderate (filtering devices)
and more extreme forms of Internet regulation. On the one hand, the pro-
posed legislation “encourages Internet service suppliers to provide free or
low cost software to enable parents and administrators to block certain web-
sites.” The software Senator Hatch favors is the type that “filters” certain
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subjects from view, thus allowing parents to cut off access to minors of
material deemed “inappropriate” or “offensive.” On the other hand, how-
ever, the bill goes much further than simply filtering messages from the
purview of the child: It actually criminalizes the act of posting plans that
may eventually result in violence. The bill prohibits the “knowing transmis-
sion” over the Internet of any designs or plans that would result in the con-
struction and subsequent use of firearms and other explosives. Put simply,
“the bill,” remarks Congressional Quarterly, “would establish penalties for
teaching someone how to make or use a bomb over the Internet for use in a
crime” (Ota 1999, 2040).

The Feinstein Amendment builds on these restrictions by actually crim-
inalizing the act of posting blueprints or plans that may eventually result in
violence. The dissemination of designs over the Internet for the construction
of pipe bombs and other rudimentary explosives, as well as more destructive
devices, falls under the general jurisdiction of the legislation. All designs,
blueprints, descriptions and instructions for the creation of weapons and
explosives are at risk. Thus the actual crime of using explosives would only
be part of the state’s general crackdown on violent activity. Any penalties
that resulted from a violent act would also extend to the individual respon-
sible for furnishing the plans for the particular weapon, even if that individ-
ual had only superficial knowledge of the violent act itself.

At each point in the policy-making process, Feinstein emphasized the
need to focus on the issues of knowledge and intent. In fact, Feinstein was
clear about the need to limit the reach of the legislation to those who have
either the knowledge that their plans are being used for destructive purposes,
or the intent to do harm. There is a distinction, she insisted, between sites
devoted entirely to bomb-making instructions and those that have an alterna-
tive purpose. The aim of her amendment is to punish those whose specific
goal is to engage in violence. Preparing an individual or group for criminal
activity, she says, is distinguishable from speech that serves an educative
function. Information provided by the military, explosives manufacturers,
and encyclopedias, for example, might include designs for weapons such as
bombs; but they remain protected by the First Amendment because the ob-
ject of the publishers is not to aid and abet potential wrongdoers. In Nofo v.
United States (1961) and Brandenburg v. Ohio (1969) the Court echoed this
position, insisting in each case that speech directed toward imminent lawless
or violent action include a component of intent. Justice Harlan wrote in
Noto: “the mere abstract teaching [of] the moral propriety or even moral
necessity for a resort to force and violence, is not the same as preparing a
group for violent action and steering it to such action” (1961, 298). Accord-
ingly, Feinstein’s legislation now carries the requirement of intent.’
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But intent is difficult to isolate. In fact, the Department of Justice report
(1997) notes that the question of intent is one of degree: Is one criminally
culpable when there is no demonstrable intent, but there still exists the possi-
bility that information provided will be translated into criminal activity? Is
the speaker responsible if she can “foresee” or has knowledge that the conse-
quences of her speech might result in potential destruction? We might not
quibble with Feinstein’s legislation if we could be sure that law enforcement
agents are able to distinguish between those intending to commit criminal
acts from those who have other plans for their websites. But even law
enforcement cannot guarantee such results. As such, the responsibility for
determining intent will likely fall on the judiciary, where judges and juries
will have to consider the issue on a case-by-case basis. There is, in fact, no
jurisprudential way of creating a bright line in this area of inquiry.

The legislative attack on certain Internet information may be effective
politically (it signals to constituents that representatives are serious about
violence and the moral corruption of minors), but it is puzzling from a con-
stitutional standpoint. Reflecting on the efficacy of the separate types of
regulation, it must be conceded that only one strategy actually protects chil-
dren without significant, and perhaps unacceptable, damage to the First
Amendment. Filtering devices are indeed successful in isolating subjects
from the purview of selected constituencies—students, children at home,
etc.—without preventing all from accessing the sites. It is, however, the
sanctions associated with the Feinstein and Hatch legislation that raise seri-
ous questions about their impact on free speech. Problematic is the fact that
both pieces of legislation mandate that the author of a specific website—not
just the individual who uses the information for violent ends—must also be
punished. The author of the website becomes a criminal by virtue of having
“contributed” to the violence by including designs for destructive weapons
on the website; he is an accomplice to the crime because of the message
alone. Congressional legislation seeks to protect juveniles and others from
the devastating impact a bombing attack could have, yet the bills criminalize
pure speech—speech that may be distasteful, but that is nonviolent in and of
itself.

The success of legislation like the Feinstein Amendment sets up a re-
newed constitutional battle between the twin forces of free expression and
state security. And yet Congress’s recent attempts to regulate the Internet
may actually result in speech restrictions on a far wider scale than those
imposed upon The Progressive. Similar to the government’s attempt to pro-
hibit a member of the print media, with limited circulation, from publishing
blueprints of the H-Bomb because of their potential for destruction, the Fein-
stein Amendment and the Hatch legislation have the potential to severely
restrict bomb-making designs—both simple and complex—from more
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contemporary and technologically advanced sources. That reality, combined
with the realization that a much wider audience accesses the Internet, sug-
gests that at a minimum such restrictions warrant careful constitutional
examination.

The Constitutional Argument
Chilling Effect, Overbreadth, and Vagueness

The typical, and initial, judicial response to legislation that is not
tightly written—Ilegislation resembling the Feinstein and Hatch bills—is that
potential speakers will likely be deterred from speaking because of fear of
punishment. Statutes that regulate expression are occasionally flawed in that
they are drawn too broadly or with unacceptably vague language, the result
of which is that individual speakers may not be sure about the specific
coverage of the statute. On occasions such as these, the speaker may be con-
fused as to whether her words fall under the regulatory parameters of the
legislation. Human nature suggests that in those situations most of us would
prefer to err on the side of caution; it is better not to speak than to risk
punishment.

The idea that the tidiness of the legislation can impact the courage of
the speaker—an idea informally known as the “chilling effect”—has
spawned the doctrines of overbreadth and vagueness, two of the most promi-
nent means of free speech analysis employed by the judiciary (Amsterdam
1960; Note 1969; Redish 1983; Jeffries 1985; Fallon 1991). The overbreadth
doctrine refers to legislation that “sweeps too broadly” in its attempt to
criminalize unprotected speech and thus interferes with constitutionally safe-
guarded speech. Like overbreadth, vagueness also refers to the tightness and
narrowness of a written piece of legislation. Indeed, a law defined as vague
would also cause a chilling effect in that the speaker is likely to be fright-
ened out of the marketplace. Again, human nature suggests that if we are
unsure of the scope of a law, we are more inclined to remain silent. Yet the
vagueness doctrine differs from overbreadth in important ways. As the word
indicates, vague legislation is unconstitutionally unclear; it is written in a
manner that makes it difficult to determine specifically what expression is
outlawed.

Overbreadth and vagueness are certainly critical components of many
First Amendment cases, including those related to regulating bomb-making
designs. They may in fact govern any number of future cases involving
bomb-making education both on the World Wide Web and in other venues.
Nevertheless, they are but a fraction of the overall story. To capture a more
nuanced understanding of the probability that regulations suppressing bomb-
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making instructions will successfully maneuver the pathways of constitu-
tional scrutiny requires that we look more carefully at the broader picture of
First Amendment adjudication. Underneath the surface of all free speech
cases is the judiciary’s implicit evaluation of the speaker’s content. The
Court’s hierarchical ordering of subject matter is not an explicit component
of the formal rules of constitutional inquiry, yet it has a significant impact on
the outcome of individual cases. Where a particular subject falls along the
hierarchy of speech will help determine the level of scrutiny imposed by the
Court, and that level of scrutiny will no doubt determine the constitutionality
of any given piece of legislation. To be sure, most governmental regulations
of speech trigger strict scrutiny, but certainly not all.” As such, it seems
appropriate to consider the Court’s hierarchy of speech as a further way to
analyze legislation interfering with certain types of expression.

The Hierarchical Nature of Free Speech

In trying to explicate the meaning of the First Amendment, the federal
judiciary has long insisted that the Free Speech provision holds a privileged
or special place in relation to the other constitutional freedoms. It holds this
privileged position because freedom of speech is arguably the right on which
all other rights are affirmed; it is the right that rests at the cornerstone of the
American political experiment.

Yet despite this privileged position, an important debate on the compre-
hensiveness of the First Amendment endures. This debate is concerned less
with the technical faults of legislation—to which the adjudicative rules of
overbreadth and vagueness belong—than with the substantive breadth of the
free speech provision itself. Which specific subjects should be safeguarded
and which should fall outside of First Amendment protection? Some jurists
have argued that the First Amendment is so broad in its protection of speech
that Congress can in fact pass no law abridging the freedom; that no subject
is left unprotected by the First Amendment. Justice Black, for example,
espoused his famous absolutist position in Konigsberg v. State Bar of Cali-
fornia (1961) when insisting that he did “not subscribe to the balancing doc-
trine that permits constitutionally protected rights to be ‘balanced’ away
when a majority of the Court thinks that a state might have interest sufficient
to justify abridgement of those freedoms” (Konigsberg v. State Bar of Cali-
fornia 1961, 61).

Nevertheless, some have insisted that the First Amendment, like most
other rights, can and should at times be surrendered to the common good.
Consider Justice Harlan’s statement in Konigsberg rejecting the principle of
absolutism: “Throughout its history this Court has consistently recognized
[that] constitutionally protected freedom of speech is narrower than an
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unlimited license to talk. . . . Whenever constitutional protections are asserted
against the exercise of valid governmental powers a reconciliation must be
effected, and that perforce requires an appropriate weighing of the respective
interests involved” (Konigsberg v. State Bar of California 1961, 49-51).
These competing statements undercut the claim that the debate over the
comprehensiveness of First Amendment protection has been resolved. The
modern history of First Amendment adjudication clearly shows that the
Supreme Court is predisposed to strenuous protection of First Amendment
freedoms. Yet the Court has also concluded that some utterances are
decidedly unworthy of constitutional protection. There exists, in fact, a
realm of ideas so noxious and so antithetical to the ideals from which the
First Amendment draws its meaning that they do not enjoy judicial protec-
tion at all. Accordingly, such expression has been categorically removed
from the realm of First Amendment refuge based on its subject matter alone.
It falls under the imaginary line by which the Court separates speech that
warrants the strictest First Amendment security from expression that offers
such a minimal contribution to the democratic experience that any rational or
reasonable state interest will suppress it.

The case in which this point is most clearly elucidated is Chaplinsky v.
State of New Hampshire (1942). In Chaplinsky, the Court concluded that the
appellant’s violent speech had such little redeeming value that it should be
categorized outside of First Amendment protection. Chaplinsky ushered in a
new era of constitutional adjudication resulting in several types of speech
determined to be outside the realm of constitutional protection. Those cate-
gories of speech included “the lewd and obscene,” “the profane,” and “the
libelous,” as well as “the type of insulting or fighting words” that character-
ized Chaplinsky’s particular message.

Stepping back from our analysis of individual cases, an image of free
speech case law thus emerges which includes the Court’s practice of evaluat-
ing substantive content. When examining First Amendment adjudication,
one finds the Court has recognized a clear hierarchy based on the specific
content of the speech itself; some utterances warrant more protection than
others because of their more critical contribution to the polity. At the top of
this hierarchy of protected speech is political speech, or speech directed
toward “public concerns.” Such expression occupies the preferred position
on the hierarchy because it contributes, more so than any other type, to the
development of our democratic regime. In a representative democracy politi-
cal speech anchors the foundation from which all governmental action
derives its authority. Active participation in government requires that the
citizens of the polity be capable of articulating their dissatisfactions, all in
the name of pursuing public goals. In fact, the language of the First Amend-
ment even implies this essential function of speech. In considering the
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importance of political speech in a liberal democracy, one must remember
that the people retain the right “to petition the Government for a redress of
grievances.”

In New York Times Co. v. Sullivan (1964), Justice Brennan asserted the
importance of political speech by insisting that “a profound national com-
mitment to the principle that debate on public issues should be uninhibited,
robust, wide-open, and that it may well include vehement, caustic, and
sometimes unpleasantly sharp attacks on government and public officials”
(New York Times Co. v. Sullivan 1964, 270). And yet there is perhaps no
more decisive statement of the value the Supreme Court places on political
expression, however, than the one in the 1985 case of Dun & Bradstreet,
Inc. v. Greenmoss Builders, Inc., a case that significantly and importantly
narrowed the Court’s earlier rulings in the area of libel. Writing for the
plurality, Justice Powell distinguished speech “on matters of purely private
concern” from speech that related to “public concerns,” concluding that the
former lies “farther from the core of the First Amendment” (Dun & Brad-
street, Inc. v. Greenmoss Builders, Inc. 1985, 758-760). Powell insisted that
“not all speech is of equal First Amendment importance.” “Speech on public
issues,” in fact, “occupies the ‘highest rung of the hierarchy of First Amend-
ment values,” and is entitled to special protection” (Dun & Bradstreet, Inc. v.
Greenmoss Builders, Inc. 1985).

At the opposite end of the hierarchical ordering of protected speech lies
pornography, the lowest valued subject on the continuum. For a time, the
Supreme Court struggled with the problem of making a distinction between
obscene material and material defined simply as pornographic. Initially, the
Court was forced to determine whether to qualify pornography as low value
speech or whether to categorize it outside of First Amendment protection
altogether. The Court, however, has concluded that it is in fact protected
speech. The Court’s unanimous opinion in Sable Communications Inc. v.
FCC (1989) directly commented on the constitutional distinction that must
be made between obscene speech and speech that is merely sexually offen-
sive or indecent. The Sable decision built upon an earlier decision in which
the Court argued that “where obscenity is not involved, we have consistently
held that the fact protected speech may be offensive to some does not justify
its suppression” (Carey v. Populations Services International 1977, 701).

Though the Court has specifically acknowledged that pornography
occupies the protected category of low value speech, it has also regularly
supported governmental restrictions by balancing the importance of the
speech with the interest in protecting individuals from the moral corruption
that often accompanies pornographic messages. Frederick Schauer has
commented that “restrictions on sexual expression will be permitted [by the
Court] so long as those restrictions do not have the effect of a de facto
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prohibition on dissemination” (Schauer 1981). Further, Justice Stevens has
even gone so far as to suggest that pornographic utterances have little import
in our long and proud tradition of protecting free expression. He admitted
that “few of us would march our sons and daughters off to war to preserve
the citizen’s right to see ‘Specified Sexual Activities’ exhibited in the
theaters of our choice.”

The Court’s variable treatment of pornography and obscenity permits
us to conclude that between the two sexually explicit categories lies the
imaginary line separating protected speech from unprotected speech. Indeed,
the division represents an important position on the Court’s hierarchical
ladder in that it marks the exact point at which certain speech will be pro-
tected. Above the line rests pornographic expression which the Court has
determined to be valuable enough to warrant at least minimal constitutional
protection. Below the line resides obscenity that may share some of the
general characteristics of pornography but is so graphic and offensive in its
portrayal of sex that it does not rise to the level of protection. Juxtaposed,
the subjects of obscenity and pornography help illuminate more fully the
Court’s varied attitude with regard to differing content.

Slightly above pornography lies expression related to commerce. Com-
mercial speech had not been acknowledged to fall within First Amendment
protection until 1976 when, in Virginia Pharmacy Board v. Virginia Citizens
Consumer Council, the Court finally raised commercial expression above
the imaginary line separating protected from unprotected speech. Yet, in the
Virginia Pharmacy Board case, it was also determined that such expression
could easily be regulated, and that it was to be defined as “lower value
speech.” The question Justice Blackmun posed in his majority opinion was
whether an utterance which does “no more than propose a commercial trans-
action is so removed from any ‘exposition of ideas’ and from ‘truth, science,
morality, and arts in general’ . . . that it lacks all protection” (Virginia Phar-
macy Board v. Virginia Citizens Consumer Council 1976, 762). Concluding
that commercial speech is not so far removed, Blackmun argued that in some
situations it may in fact prove beneficial to society. But, he continued, such
speech also cannot be said to contribute mightily to the marketplace of ideas.
Commercial speech would never be afforded the same protection as “core
speech,” argued Blackmun. In Virginia Pharmacy Board the Court settled
on a lower level of scrutiny for commercial expression.

Just beneath political speech on the value hierarchy—but just above
commercial expression—is speech that is determined to be of literary,
artistic, or scientific merit. One purpose of free expression is to produce an
informed citizenry that can be confident in the practice of self-governance.
To facilitate representative government, the polity must be capable of mak-
ing credible, rational, and well-founded decisions on all issues of public
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importance. Hence the need for a broad marketplace of ideas. It has been
suggested by the Court that literature, art, and science facilitate the requisite
acquisition of knowledge our governmental system requires. In fact, it has
been argued that political speech cannot truly exist independent of literature,
art, and science. Alexander Meiklejohn has noted that “art, literature, philos-
ophy and the sciences should indeed be included in the First Amendment, as
they help ‘voters acquire the intelligence, integrity, sensitivity, and generous
devotion to the general welfare that, in theory, casting a ballot is assumed to
express’” (Meiklejohn 1948). Artistic, literary and scientific speech, there-
fore, serve two ends: First, they contribute to the quality of humanness, the
idea that we are humans precisely because of our ability to communicate,
reason, and recognize the aesthetic value of our environment. Secondly,
literary, artistic, and scientific expression also contribute to the principle of
self-rule. Indeed, we cannot conceive of the common good without also
recognizing the role that art, literature, and science play in achieving that
promise.

The placement of literary, artistic, and scientific expression on the
speech hierarchy can best be elucidated by the cases dealing with obscenity.
In Miller v. California (1973), the Court articulated the test to determine
whether speech can be classified as obscene. The third prong of this test is of
particular importance to our inquiry, as it states that when deciding levels of
First Amendment protection, one must consider “whether the work, taken as
a whole, lacks serious literary, artistic, political, or scientific value” (Miller
v. California 1973, 24). Messages that are defined as obscene certainly lack
the requisite value, but the implication of the Miller test is that these four
varieties of speech are models by which all speech should aspire precisely
because these forms of speech are of value to society. They in fact occupy
the highest rungs on the ladder.

Furthermore, one can also look to FCC v. Pacifica Foundation (1978)
where the court once again emphasized the importance of speech possessing
“literary, political, or scientific value” (1978, 746). George Carlin’s mono-
logue in which he recited the “seven dirty words” was viewed by the Court
as offensive, but not (by itself) completely devoid of value. The words them-
selves, Justice Stevens argued, must be viewed within the context of their
circumstances, and these words occupy a low, but constitutionally protected,
position on the value hierarchy. What makes the government able to restrict
them in this particular instance, Stevens says, is the fact that they were
“uniquely accessible to children” because they were broadcast over the radio
(FCC v. Pacifica Foundation 1978, 749).

Finally, one can draw a similar conclusion about the position of liter-
ary, artistic, and scientific value by again reviewing the case of Virginia
Pharmacy Board v. Virginia Citizens Consumer Council (1976). Here, the
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court (while contemplating the depth of constitutional protection for com-
mercial speech), had to consider whether such speech was so far removed
from “truth, science, morality, and art” to merit First Amendment protection.
The Virginia Pharmacy Board case affirms the importance that these cate-
gories of speech have earned in American jurisprudence.

Specifically, the value of literature and art in our great constitutional
experiment cannot be denied. In Hurley v. Irish-American Gay, Lesbian and
Bisexual Group of Boston (1995), the Court asserted that examples of paint-
ing, music, and poetry are unquestionably shielded by the First Amendment.
Also, in Kaplan v. California (1973), the Court insisted that pictures, films,
painting, drawings, and engravings enjoy a high degree of constitutional
protection. The expressive nature of art and literature allow them to enjoy
the full protection of the First Amendment precisely because our cultural life
is completely and utterly dependent upon them.

Scientific expression has also been afforded a great degree of constitu-
tional protection. Justice Frankfurter’s concurring opinion in Sweezy v.
New Hampshire (1957) suggests that scientific expression is of paramount
importance and that the “freedom to reason and [the] freedom for disputation
on the basis of observation and experiment are the necessary conditions for
the advancement of scientific knowledge” (1957, 261). Frankfurter contin-
ues in Sweezy by insisting that “[p]rogress in the natural sciences is not
remotely confined to the findings made in the laboratory. . . . Political power
[therefore] must abstain from intrusion into this activity of freedom, pursued
in the interest of wise government and the people’s well-being, except for
reasons that are exigent and obviously compelling” (1957, 262). Indeed, the
implication of these and other statements is that scientific advancement
cannot occur in a vacuum—there must be a free exchange of scientific ideas
to promote innovation. But the equally obvious constitutional lesson that
emerges from the Sweezy statement is that if the government seeks to regu-
late scientific expression, and thus satisfy the Court’s rigorous First Amend-
ment scrutiny, it must identify a compelling interest and means that are nar-
rowly tailored—traditionally a difficult task for any state a‘[‘[omey.9

The practice of identifying particular utterances that warrant First
Amendment protection raises important implications about the Court’s atti-
tude towards speech in general. Some messages undoubtedly carry greater
judicial protection than others, while some enjoy no protection at all. The
history of First Amendment adjudication reveals that the Supreme Court has
engaged in a pattern of variable treatment for different types of protected
(and unprotected) expression. Indeed, the Court’s hierarchy of speech can be
a useful guide when evaluating the constitutional legitimacy of legislation
directed at specific subject matter.
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The Constitutionality of Bomb-Making Instructions

The Court’s variable treatment of speech provides an invaluable means
by which students of American constitutional law can analyze the legitimacy
of proposals to regulate violent speech. Specifically, I want to suggest that
we look beyond the traditional principles of vagueness and overbreadth—
tools that are admittedly quite powerful when reviewing the legality of laws
restricting speech—to other components of the Court’s treatment of speech
when considering whether the judiciary will uphold congressional and state
action that seeks to minimize access to certain violent language.

The Feinstein Amendment, the 1999 Violent and Repeat Juvenile
Offender Accountability and Rehabilitation Act, and similar legislation
directed at violent messages may also suffer from certain constitutional
maladies. That of course is the duty of the judiciary to determine. But any
inquiry surrounding these bills’ major tenets must also acknowledge the fact
that they restrict an area of speech traditionally located quite high on the
value hierarchy. Scientific speech has always been afforded persistent First
Amendment protection from the judiciary. These measures will suppress
expression that involves designs or plans for constructing explosive devices,
and that presumably includes messages that have genuine scientific merit.
The main target of the legislation—pipe bombs—are admittedly primitive
examples of explosives and thus cannot be regarded as contributing signifi-
cantly to the advancement of science. But that misses the jurisprudential
point. Insofar as the atom bomb, the hydrogen bomb, and the innovations
that surrounded the Manhattan Project and its progeny have been lauded as
serious scientific achievements, and they too are criminalized by recent
legislation, then we are forced to make a distinction between instruments
that significantly advance science and ones that do so on a less evident
scale—a distinction that the judiciary is unlikely to make. In fact, because of
their comparative devastating effect, one can logically argue that the more
sophisticated the bomb, the more its ingredients ought to be monitored and
regulated. And yet legislators regularly praise the scientific advances that
have accompanied development in the area of nuclear weaponry. No legis-
lator will soon praise the scientific achievements associated with the pipe
bomb; but neither will they likely deny that primitive bombs, like sophisti-
cated bombs, still fall under the broad category of weapons.

All bombs are admittedly devastating, but many are also quite impres-
sive from a purely scientific point of view. They represent landmarks in
technological advancement—from chemistry to physics to engineering—and
one can readily locate instructions for their construction from various
sources, including the Internet. The argument can be made that regulating
such material could pose an obstacle to further scientific research, research
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that has little to do with the destructive capacity of the bombs themselves.
Research into explosives that by our current standards would be defined as
rudimentary—the invention of dynamite by Alfred Nobel, for example—
have paved the way for the creation of legitimately sophisticated weaponry
that has helped the western world defeat the fascist, communist, and geno-
cidal regimes of the past century.'’

Yet military successes are not the extent of the relationship between
science and violence. Particular achievements in the area of chemical reac-
tions, engineering structures, triggering mechanisms, and so on, owe at least
part of their effectiveness to their association with earlier advancements in
the science of ballistics. Future developments in these areas might conceiv-
ably suffer because of regulations on distributing information related to
weaponry. It might be useful to recall Frankfurter’s admonition in Sweezy v.
New Hampshire that “[p]rogress in the natural sciences is not remotely
confined to findings made in the laboratory. Insights into the mysteries of
nature are born of hypotheses and speculation. ... For society’s good—if
understanding be an essential need of society—inquiries into these prob-
lems, speculations about them, stimulation in others of reflection upon them,
must be left as unfettered as possible” (1957, 261-62).

Indeed, advancements in power capabilities or conservation are also
deeply intertwined with research performed on explosives. Ensuring that
nuclear power plants are safer and more efficient, for example, demands that
we think again and again about the same technology that supports the devel-
opment of atomic weaponry.'' Like all types of inquiry, scientific research
requires the ability to explore hypotheses and examine data in an environ-
ment that is largely free of sanctions, and that includes locating and dis-
covering information from various Internet resources, as well as more tradi-
tional avenues.

Another dimension in this debate involves the legislature’s habit of
packaging certain sexually explicit material with violent material and then
outlawing it wholesale. Even leading First Amendment scholars like Kevin
Saunders (1996), who insists “violence is at least as obscene as sex,” admit
that America’s courts currently view the subjects differently.'” In the judi-
ciary’s mind, speech defined as obscene is qualitatively different than speech
defined as violent, and yet legislators often view them as related. In fact,
most legislation regulating messages intended for children conjoin obscene/
indecent sexual language with violent material as if they are equally offen-
sive to the state and to the listener. The Children’s Defense Act of 1999
(H.R. 2036) is an example of this broad type of legislation. The bill sets
penalties for “knowingly soliciting, selling, loaning, or exhibiting to a minor,
in interstate or foreign commerce, a picture, photograph, drawing, sculpture,
video game, motion picture film, or similar visual representation or image,
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book, pamphlet, magazine, printed matter, or sound recording containing
explicit sexual or violent material or detailed verbal descriptions or narrative
accounts of explicit sexual or violent material” (emphasis added). In the
eyes of the judiciary, however, obscene and violent materials are not at all
equivalent. Obscenity remains outside the protective borders of the First
Amendment regardless of the listener’s particular age. Such utterances are
said to have little or no “redeeming social importance.” They contribute in
no tenable way to the ideas that form the foundation of the American politi-
cal experiment or to the more general pursuit of truth. Accordingly, the
judiciary permits the state to engage in a form of content-based restriction
when it outlaws obscenity.

In contrast, messages defined as violent have not been viewed by the
recent Court as altogether devoid of importance. In fact, the opposite may be
more accurate. The act of violence—reprehensible as it is—is an essential
part of our collective history. It has helped define who we are as a nation
from the moment of independence to the present, and thus depictions and
narratives about violence typically find protection in America’s courtrooms.
Violent resistance is a component of our social fabric; hence speech that tells
the story of violence in this country is generally regarded as contributing to
our overall civic education.”® The judiciary has concluded that these mes-
sages have value, while obscene material does not.'*

As early as 1948, the Court first considered a case that involved the
government’s regulation of both sexual and violent speech. Winters v. New
York (1948) centered around a First Amendment challenge to a state law that
made it illegal to distribute “any book, pamphlet, magazine, newspaper or
other printed paper devoted to the publication, and principally made up of
criminal news, police reports, or accounts of criminal deeds, or pictures, or
stories of deeds of bloodshed, lust or crime.” The Court concluded that such
a law could not withstand constitutional scrutiny because it required the
individual to “guess” at the meaning of the punishable concepts (Winters v.
New York 1948, 518). Perfectly constitutional literature like “detective
stories, treatises on crime, reports of battle carnage, etc.” would have been
subject to the New York criminal code, the Court argued (Winters v. New
York 1948, 512).

What is perhaps more telling about Winters, however, is the fact that
the New York State legislature crafted the overbroad statute around the
obscenity laws of the period. Much of the language of section 1141 of the
New York Penal Code was taken directly from the state obscenity statutes;
in fact, there is a component of the law that prohibits distributing “lustful”
material. The aim of both the New York State legislation and the obscenity
statutes was the same: to prevent the type of immoral behavior that inevit-
ably leads to lawlessness. The Court, though, saw the two subjects as impor-
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tantly distinct. Justice Reed argued that the law did not “limit punishment to
the [sexually] indecent and obscene” but also included utterances that belong
to an entirely different category of speech, a category that has long been
afforded protection by the First Amendment. He intimated that depictions of
battles, for example, including presumably those battles that America cele-
brates as pivotal to its collective historical development, could not in any
reasonable way be classified together with graphic sexual speech and dis-
carded as unimportant. To do so would be to draw definitional lines far too
broadly.

Admittedly, few are likely to confuse the violent, though noble, story of
our revolutionary roots with an Internet site that describes plans for con-
structing pipe bombs. However, as Winters addressed, insofar as violence
constitutes a specific subject matter distinct from obscenity, it becomes
problematic not only for the legislature to package them together, but also
for the judiciary to draw distinctions within each category between valued
and unvalued speech, between important and unimportant messages. The
legacy of neutrality that pervades First Amendment adjudication is one that
suggests the Court is reluctant to declare certain utterances within a single
category valuable while simultaneously condemning others. This holds true
even if the courts are willing to draw distinctions between categories.
Clearly the generalist nature of the institution influences the judiciary’s
approach to different categories of speech. The institution can recognize
distinctions between categories, and even treat differing categories in differ-
ent ways, but within individual categories the Court is reluctant to make
value determinations.

A different perspective may help. It is important to remember that in all
but one area of First Amendment adjudication (sexually explicit speech
being the anomaly) the Court has refused to engage in line drawing within
distinct categories of speech. The Court regularly avoids making determina-
tions about what constitutes valuable speech within a particular category and
what ought to be defined as valueless within that same category. A crude
political cartoon, for example, is afforded the same constitutional protection
as an important political treatise simply by virtue of its membership in the
category of political speech." Artistic work defined by experts as masterful
will not receive additional First Amendment protection because it is more
aesthetically pleasing than lesser-known works. Mediocre or bad art is
guaranteed the same level of constitutional protection as critically acclaimed
art. What is more, the same principle of neutrality also extends to differences
in the substantiality of the speaker. An unknown speaker can expect the
same constitutional treatment as would a representative of the New York
Times or the Washington Post, provided that the unknown speaker’s words
fall under a protected category of speech.
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This general form of restraint is attributable at least in part to the nature
of an independent judiciary. The judiciary is almost always cognizant of its
position as largely separate from the influence of politics. Its members (at
least in the federal judiciary) are rewarded with life tenure and fixed salaries
in exchange for the promise of independent and objective judgment. They
are expected to remain dispassionate when ruling on the specifics of each
case. True, judges often do not act objectively. But the reality of judicial bias
does not undermine the claim that the institution was designed to maximize
the possibility of impartiality (Federalist 78). Indeed, there is little doubt
that the pressure on judges to remain unbiased is intense. Moreover, the
independent nature of the judiciary also contributes to the belief that judges
are generalists unequipped to make expert determinations about the quality
of one message or the wisdom of another policy. Thus when it comes to
evaluating speech that involves judgments on the merits of the message, the
judiciary more often than not steers away from such specialist determina-
tions.

The one area of First Amendment adjudication that does not exactly
adhere to the rule of neutrality involves sexually explicit speech. The judici-
ary has, in fact, drawn a line separating protected sexual speech from un-
protected sexual speech. Obscene utterances are not covered by the First
Amendment, whereas pornographic speech—sexual speech that is defined as
simply offensive or indecent—is usually protected even when regulated. In
light of this break with constitutional tradition, it seems important to recon-
cile the inconsistency; for to draw a distinction in the area of sexually ex-
plicit speech is to allow the possibility of drawing a similar distinction
between valuable science and science that does not contribute in meaningful
ways to the marketplace of ideas.

Such an inconsistency can be explained more easily by looking closely
at the judiciary’s philosophy on viewpoint discrimination. Judge Easterbrook
of the Seventh Circuit Court of Appeals captured well the subtle distinction
between traditional content-based regulations and more narrow restrictions
based upon viewpoint. In American Booksellers Association, Inc. v. Hudnut
(1985) the majority of the Seventh Circuit invalidated an Indianapolis ordi-
nance that sought to suppress pornography because its central message in-
cluded the subordination of women. Easterbrook’s majority opinion consid-
ered the issue of whether pornography should be defined as “low value
speech.” He concluded that the answer to that question must be no, but in the
process, he made a number of important comments about the judiciary’s
subtle approach to categorization.

“The Court,” he insisted, “balances the value of speech against the cost
of its restriction, but it does this by category of speech and not by the content
of particular works” (American Booksellers Association, Inc. v. Hudnut
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1985, 332-33). In other words, the Court permits different degrees of regula-
tion at the category level—political speech, literary speech, sexually explicit
speech, and so on—but will not tolerate different treatment at the sub-
category level. Easterbrook’s claim includes two critical components: First,
he argues that when the Court categorizes speech it does so without regard to
specific messages, and, second, he suggests that the Court is likely to be far
more skeptical of legislation that discriminates against particular viewpoints
within separate categories. A city ordinance that defines pornography as the
“graphic sexual subordination of women” must be subject to the highest
judicial scrutiny because it isolates a particular and very narrowly defined
message for punishment. Pornography that treats women as equals or super-
ior to men may be more disturbing in its graphic detail, but it remains un-
affected by legislation that only prohibits messages related to the inferiority
of women. The Indianapolis ordinance discriminates against a specific view-
point, Easterbrook concluded, by creating a sub-category of unprotected
speech within the larger category of protected speech.

The judiciary is far more inclined to protect speech whenever possible
and thus Easterbrook’s focus on acceptable speech related to sexual conduct
rather than speech that is not protected is consistent with the history of free
speech adjudication. He appears to be echoing an implicit argument made
often by the federal judiciary that, whenever possible, speech should be pro-
tected. Easterbrook correctly interprets the difference between pornography
and obscenity not as an attempt to dislodge a particular category from con-
stitutional protection, but rather as an attempt to maximize as much as pos-
sible the speech that falls within the parameters of the First Amendment.
Indeed, his skepticism regarding governmental regulation of speech is well
founded, and it can apply with equal force to other areas. Creating a sub-
category of scientific speech that prohibits the dissemination of plans aimed
only at rudimentary forms of explosives would be analogous to restrictions
imposed on pornography. Because scientific speech is afforded constitu-
tional protection, claiming that “bad” science falls outside the protective area
of First Amendment jurisprudence would be tantamount to viewpoint dis-
crimination. All indicators seem to suggest that the Court will not tolerate
such line drawing.'®

Legislation that prohibits disseminating plans for constructing pipe
bombs and similar weapons also cannot be considered neutral as to view-
point. There is little doubt that governmental restrictions on violent websites
create a sub-category of unprotected speech within the larger realm of pro-
tected scientific expression. The distribution of other scientific blueprints is
not proscribed by any legislation, and neither are designs for closely related
hardware. A website devoted broadly to timing mechanisms, for example,
would not be criminalized by these bills even though timing mechanisms are



366 | Beau Breslin

arguably the most crucial element in constructing most bombs. Furthermore,
detailed descriptions of warfare or narratives describing the events surround-
ing each discovery in the area of ballistics may be more critical to creating
crude weaponry than are more germane websites which are difficult to locate
and even more difficult to decipher. Yet these works are not similarly regu-
lated by any congressional or state action. They are awarded their full share
of First Amendment protection not only because they represent important
contributions to the marketplace of ideas but also because they belong to a
category of speech that has long been safeguarded by the Court.

Scientific expression occupies a very lofty position on the First Amend-
ment hierarchy, a position directly below that reserved for political speech.
That much is certain. What is also clear from the historical overlap of scien-
tific advances and advances in weaponry is that proposals to regulate or
restrict messages over the Internet based on their contribution to America’s
pattern of violence may interfere with the development of scientific research.
Pipe bombs may not represent the kind of accomplishments reserved for
greater scientific achievements, but they are part of a larger inquiry into the
nature of science itself. As such, the judiciary is not likely to treat them in a
dramatically different way.

Conclusion

It is always dangerous to speculate on the reactions of judges to diffi-
cult cases. Supreme Court justices in particular are often reluctant to intro-
duce bright line tests, especially in the area of free speech. Much of the
Court’s First Amendment jurisprudence has been shaped by a case-by-case
approach. And yet one cannot help but be skeptical of the constitutionality of
legislation that regulates designs for bomb-making. The Court’s long history
of suspicion when it comes to content-based regulation combined with its
insistence that the Internet represents a different type of communicative
tool—one that requires “affirmative steps” to retrieve information—suggests
that the inevitable judicial battle over the constitutionality of any related law
will be fierce. Senator Feinstein and those who support her amendment
probably view legislation that attempts to suppress violent speech as repre-
senting a subtly different type of prohibition than that which doomed the
Communications Decency Act (Reno v. American Civil Liberties Union
1997). Perhaps they are ostensibly correct in suggesting that prohibiting
speech that leads directly to violence is somehow more defensible than
speech that “appeals to the prurient interests” of youths. Violence, after all,
is by its very nature more “destructive” than that which corrupts a single
individual’s moral constitution. Perhaps also the members of Congress who
support these restrictions on Internet violence are relying on the sociological
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impulse of past Courts, and are hoping that the present Court will recognize
the need for preemptive action to prevent future acts of terrorism and vio-
lence. It is even conceivable that members of Congress who have sponsored
these pieces of legislation care little about the Court’s position and are
instead advocating the restriction on the basis of political expediency.

From a legal perspective, both political and judicial opponents of the
Feinstein Amendment need only emphasize the vague and overbroad quali-
ties of this particular legislation to conclude that its central tenets infringe
too much into the area of protected speech. It is purely a content restriction,
opponents will suggest, and because content-based laws are presumptively
unconstitutional, it is highly unlikely that the Court will sustain this law.
Statutes that criminalize particular subject matters that in other forms are
protected by the First Amendment have a strong tendency to preclude other-
wise constitutionally protected speech. Laws, in other words, causing a
chilling effect rarely survive the Court’s careful scrutiny. And because the
Court recognizes that the right to free speech lies at the cornerstone of the
American liberal experiment, opponents of the Feinstein regulation believe
they can rest comfortably knowing that any content-based prohibition of
speech aimed at bomb-making instructions will not likely prevail. Yet one
thing is clear, now that the Feinstein Amendment has become law: the first
time a person is charged with a crime under this statute, the debate will be-
come even more animated. And such a debate may more clearly come into
focus if one examines the Court’s long history of prioritizing certain forms
of speech.

Some will no doubt remain unpersuaded by my claim that messages
describing designs for pipe bombs belong within the category of scientific
speech. Justice Jackson, after all, is famous for noting that the Constitution is
not “a suicide pact.” In fact, it may be good policy to suppress speech
directed towards violence because such speech does indeed result in destruc-
tion. But policy is often incompatible with the Constitution. As Cass Sun-
stein (1993, 134) has written, “Government is rightly distrusted when it is
regulating speech that might harm its own interests” (Strauss 1991; Zer-Ilan
1997). Insofar as pipe bombs are bombs, then from a judicial perspective
they belong inside the same category as more sophisticated weaponry. And
insofar as those more sophisticated weapons have contributed, and will con-
tinue to contribute, to scientific development more broadly, speech that
describes these instruments falls under the protective watch of the First
Amendment. In the end, we must always remember that speech is distinct
from action, that one’s words about bombs are not equivalent to the bombs
themselves. It is a lesson the judiciary regularly acknowledges is essential if
the principle of free speech is to remain in its elevated position. Legislatures
around the country are right to criminalize the act of terrorism. But terrorism
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is separable from literature exploring all aspects of the phenomenon, includ-
ing descriptions of the tools of the terrorist’s trade. Indeed, we set foot atop a
slippery slope if we confuse the act of destruction with the words that give
rise to its possibility.

NOTES

"Terminiello v. City of Chicago, 337 U.S. 1, at 37 (1949) (Jackson, J., dissenting).

’Law enforcement officials argue that the increase in terrorism in recent years is
partially attributable to the availability of violent material on the Internet. See Rose Agui-
lar and Jim Davis. “Terrorism Fight Spreads to Net,” CNET News.com, July 31, 1996.

3Replacing printed materials related to bombmaking, such as: Guerilla’s Arsenal:
Advanced Techniques for Making Explosives and Time-delay Bombs (Paladin Press
1994); The Anarchist Arsenal (Harber Books, 1992); The Anarchist Handbook (J. Flores
1995); and Improvised Explosives: How to Make Your Own (Paladin Press 1985).

“Department of Justice. “1997 Report on the Availability of Bomb-making Infor-
mation.” The Report went on to note that “bomb-making information is literally at the
fingertips of anyone with access to a home computer equipped with a modem.” A simple
scan of available information revealed that many websites not only identify the necessary
ingredients of “cherry bombs,” “calcium carbide bombs,” “jug bombs,” fertilizer bombs,
and other explosive devices, but also suggest ways to use them after fabrication. In addi-
tion, a Department of Justice review of available information revealed that a significant
number of people utilize “Usenet” newsgroups to “facilitate the exchange of information
concerning the fabrication and use of explosives and other dangerous weapons.”

5The bill is sponsored by Orrin Hatch (R—UT), and it is part of an ongoing attempt
by the Senate to reconfigure the laws governing juvenile justice in this country.

SThe Hatch legislation is not as concerned with the issue of intent. The clause relat-
ing to the prohibition of bombmaking information makes clear that the speaker will be
punished if she “knowingly transmits” designs for bombs or other explosives. What it
doesn’t include, however, is the section of the Feinstein Amendment that requires crim-
inal action.

"My argument must acknowledge the possibility that these legislative restrictions
may satisfy the judiciary’s two-part test for strict scrutiny: that the legislation serve a
compelling state objective and that the means to achieve that objective be closely
tailored. Yet if history is any barometer, very few pieces of legislation have satisfied
strict scrutiny.

8Justice Stevens has been the strongest advocate of sexually explicit utterances
being viewed as lower valued speech. See Young v. American Mini Theatres, 427 U.S. 50
(1976). In fact, the entire judiciary has upheld many restrictions on sexually explicit
speech not defined as obscene. For example, the Court has upheld zoning regulations on
pornographic speech in Young v. American Mini Theatres, 427 U.S. 50 (1976), held that
the FCC has the authority to regulate indecent broadcasts (see FCC v. Pacifica Founda-
tion, 438 U.S. 726 (1978)), and determined that the negative “secondary effects” that
result from pornographic and similarly explicit messages warrant governmental regula-
tion (see Renton v. Playtime Theatres, Inc., 475 U.S. 41 (1986)). In the end, it is clear that
pornography, and other sexually explicit materials may be regulated to some degree. As
such, speech that appeals to the sexual impulses of individuals—speech that is in fact one
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step removed from the obscene—must be recognized as occupying the lowest rung on the
hierarchy of protected expression.

"Moreover, in Dow Chemical Co.v. Allen (1982), the Seventh Circuit asserted that
“whatever constitutional protection is afforded by the First Amendment extends as read-
ily to the scholar in the laboratory as to the teacher in the classroom.” See Dow Chemical
Co.v. Allen, Tth Cir., 672 F.2d 1262, 1275 (1982).

""The closest relative to the pipe bomb, in fact, is the grenade and the landmine,
both of which have helped further other scientific advancements as well as military pro-
gress.

""The Federation of American Scientists, a non-profit organization founded in 1945
by members of the Manhattan Project, is an example of an organization devoted to using
the technology developed in the nuclear age to help improve lives around the world. The
group is made up of scientists (including over half of America’s living Nobel Laureates)
who are engaged in a number of projects relating to energy conservation, agricultural
improvements, medical care, etc. Presumably their work would be stifled by legislation
that regulates/prohibits the knowing transmission of designs that could lead to the con-
struction of explosives or other violent materials.

2Saunders insists that the history outlawing violent speech mirrors the history out-
lawing graphic sexual speech until the Court’s 1957 decision in United States v. Roth,
354 U.S. 476. After that, the judiciary’s treatment of both subjects differed significantly.

One need only review the Court’s Clear and Present Danger cases from Schenck
v. United States, 249 U.S. 47 (1919), to Brandenburg v. Ohio, 395 U.S. 444 (1969) to
conclude that the mere potential of violence alone is no longer sufficient to warrant the
suppression of speech.

“Consider Brandenburg v. Ohio, 395 U.S. 444 (1969), as well as the line of cases
that preceded it, in which the Court refused to allow the Government to silence speakers
in their various attempts to incite violence.

5See Papish v. Board of Curators of the University of Missouri et al., 410 U.S. 667
(1973); Hustler Magazine v. Falwell, 485 U.S. 46 (1988).

"In addition, it also seems appropriate to point out that the distance between
obscenity and pornography on the constitutional hierarchy is minimal (separated only by
the thin line demarcating protected speech from unprotected speech), but that to draw a
distinction between good science and bad science would result in a separation of tremen-
dous distance.
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