Competing Interests in State Supreme Courts:
Justices’ Votes and Voting Rights

Scott Graves

The presidential election of 2000 put a spotlight on the substantial opportunities for judicial
involvement in the electoral process and the potential for partisan and ideological preferences to con-
flict in judicial choices. Building on recent scholarship analyzing the influence of institutions and
preferences on state supreme court decision-making, I hypothesize that in cases involving voting
rights decisions the partisan affiliation of justices rather than ideology contributes to justices’ voting
behavior. Using data from the State Supreme Court Data Project and other data, I test the compara-
tive influence of traditional left-right ideology and alignment with the dominant party of the state on
ballot access cases. I find evidence that partisanship does matter to justices in ballot access cases,
conditional on the method of judicial selection.

The legal cases resulting from the 2000 presidential election and the
widespread belief that the contest was ultimately decided by the Supreme
Court’s decision in Bush v. Gore (121 S Ct 525) have brought considerable
attention to the little-known role that the judiciary plays in administering our
electoral process. As demonstrated by the variety of complaints filed in late
2000, courts must at times interpret statutes and regulations governing the
design of ballots, the admissibility of votes, the handling of absentee ballots,
and the conduct of recounts.' In addition, state courts hear challenges to the
ballot access decisions of election officials regarding primary and general
election candidacies and popular initiatives and referenda. All told, the in-
volvement of courts with electoral processes is extensive.

An interesting result of the Bush v. Gore decision was to highlight the
distinction between policy preferences and partisanship as influences on
judicial behavior. As many critics noted, the federal Equal Protection claim
against Florida’s high court upon which the majority acted in Bush v. Gore
was not an argument many would have predicted to find a sympathetic ear in
Justices Scalia, Rehnquist, and Thomas (Gillman 2001, pp. 161-62). The
preeminence of the “attitudinal model” in judicial politics scholarship has
made policy preferences a primary explanation for decision-making in courts
(Segal and Spaeth 1993), but in cases directly involving elections and party
politics, we can easily imagine conflicts between the policy preferences of
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judges as typically understood and the consequences represented by political
outcomes (Lloyd 1995). In Bush v. Gore, this conflict is reflected in the
choice of the justices to vote in favor of vacating a state court decision on
Equal Protection grounds or to let candidate Gore’s contest of the election
returns favoring candidate Bush continue.

Of course, the vast majority of judicial activity in electoral politics
occurs below the U.S. Supreme Court, primarily in the states. Quantitative
studies of state courts, even appellate courts, is significantly younger than
those of the Supreme Court, but the literature on the policymaking role of
state supreme courts” and the determinants of state judicial decision making
has advanced considerably in recent years (Brace and Hall 1992; Glick
1999; Brace, Langer, and Hall 2000; Brace and Hall 2000). Distinguishing
partisan and ideological influences on the behavior of judges below the
Supreme Court has been impeded in the past by the widespread use of party
affiliation to measure ideology (Tate 1981; Songer and Davis 1990). Fortu-
nately, many of the scholars involved in advanced quantitative analyses of
state courts have done considerable work to collect new data on state court
outputs, their institutional contexts, and the individuals who sit upon them.
Using the preliminary release of data from the State Supreme Court Data
Project (Brace and Hall 2001) and additional data on state court justices’
ideology (Brace, Langer, and Hall 2000), I seek to test the relative influence
of ideological and partisan politics on the judicial voting in ballot access
cases before state supreme courts within the context of the varying institu-
tional settings of high courts in the states.

Ballot Access Politics and Policymaking on High Courts

Judicial protection and regulation of voting rights and access to the
ballot have been subjected to study before, especially at the U.S. Supreme
Court level. McCleskey (1984) found that postwar Supreme Court decisions
regarding ballot access regulation in the states had served to enhance the role
of political parties in democratic politics. Epstein and Hadley (1990) report
that minor political parties resort to litigation more often than major parties,
consistent with their expectation that minority interests make more exten-
sive use of the courts than do more politically successful ones, but that the
Supreme Court does not afford minority parties special treatment or inordi-
nate success. Much of the litigation and decision-making about ballot access
takes place in the state courts, however, and analysis of voting rights protec-
tion should incorporate the policymakers whose decisions are often the final
word on ballot access questions.

It is no longer rare to find students of judicial decision-making who
consider judges to be motivated by policy goals. In fact, analysts of the
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United States Supreme Court have been investigating the relationships be-
tween policy motives and outcomes of justices’ decisions for decades and
have made considerable progress (Pritchett 1948; Schubert 1965; Segal and
Spaeth 1993). The state supreme courts have also been subject to study as
important policymaking bodies. State supreme courts are the courts of last
resort in most cases within their jurisdiction and their collective caseloads
easily dwarf the number of cases decided by the Supreme Court in a given
period of time (Glick 1991). Furthermore, like federal appellate courts, state
supreme courts create rules of legal procedure that guide the administration
of law for lower state courts, who handle the bulk of litigation in the United
States, and these rules can have substantial impacts on the outcome of cases
(Glick 1982; Jacob 1996).

Not surprisingly, scholars have used state supreme courts and states to
focus attention on the consequences of institutional, economic, and political
differences that can be found from one state to another. Atkins and Glick
(1976) found that courts in industrialized, politically competitive states
handled a larger number of civil liberties cases. Some of the most sophisti-
cated research of the last decade has focused on the effects of judicial selec-
tion mechanisms (Brace and Hall 1990; Brace and Hall 1997; Hall 2001).
The political context of state supreme court justices, elected or appointed
and in what way, has been found to affect not only the distribution of prefer-
ences apparent on the high courts but also the transformation of those pref-
erences into voting behavior. Following attitudinal research at the national
level, studies have found that measures of policy preferences offer reliable
predictions of the votes of state supreme court justices (Brace, Langer, and
Hall 2000). Scholars have also tested the effects of institutional features of
the judiciary on the formation and manifestation of justices’ preferences
through voting behavior (Brace and Hall 1997).

Voting rights jurisprudence in the states attracts interest for a variety of
reasons. The events leading up to the Supreme Court’s Bush v. Gore deci-
sion ending the 2000 presidential election contest was accompanied by
claims of partisan bias at state and local levels within and outside the courts
and by both sides. Also, as was clear in that case, electoral issues implicate
preferences and incentives of policymakers that are both ideological and
partisan, often diametrically opposed to one another. We can imagine jus-
tices, especially those who attain their seats through partisan elections or
political appointment, being pulled in opposite directions by their legal prin-
ciples and their loyalty to political groups or actors. Also, the different
selection mechanisms used to staff the high courts of the states might have
different effects on decision-making through the way they tie the justices to
the party systems in the state.
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A Model of State Supreme Court Ballot Access Votes

To test hypotheses on the effects of various factors on voting rights
decision-making on state high courts, I develop a model of individual jus-
tices’ votes in ballot access cases. Typically, ballot access cases confront
justices with an opportunity either to expand the choices presented before
the public in elections or to restrict those choices. As McCleskey (1984)
points out, state interest in regulating ballot access is in preventing confusion
in the mind of voters faced with a ballot. At times, justices have found such
purpose served by limiting the number of choices in elections or preventing
items from being voted upon by initiative or referendum. Decisions expand-
ing ballot access, increasing or failing to restrict choices on ballots, have the
potential to change the political status quo. Also, ballot access decisions
challenged in court are typically made by actors of the dominant political
party of the state (election commissioners, secretaries of state, etc.). In this
study, I examine whether these decisions to limit or increase the choices
available to voters through the ballot made by individual justices are condi-
tioned in any way by the manner in which justices are selected, the political
context of the state, or the personal ideology or partisanship of the justices.

A once-healthy tradition in public law scholarship, often linked with
Cortner (1968) and the case-study literature of civil rights litigation, held
that many of the most successful interest-group litigation campaigns were
the work of politically disadvantaged groups. Politically disadvantaged
groups were believed to depend on the judicial process to overcome those
disadvantages, and courts were believed to be especially receptive to the
claims of “outsider” or marginalized social and political groups. Scholars
have also noted the institutional capacity of the Supreme Court to protect
minority interests and the integrity of the political process (Epstein and
Hadley 1990).° In the past two decades, the so-called “political disadvan-
tage” theory has fallen into disfavor, with critics demonstrating that groups
of many types use litigation and that courts are not especially prone to favor
the disadvantaged (Olson 1990; Scheppele and Walker 1991; Songer and
Sheehan 1992; Sheehan, Mishler, and Songer 1992).

Recent scholarship finds the discrediting of the political disadvantage
theory “dubious” (Coglianese 1998). This response has sought to reformu-
late the political disadvantage theory to explain the advancement of “long-
shot” cases and innovative legal arguments by groups who lack other alter-
natives and resources. Coglianese suggests that quixotic litigation by politi-
cally disadvantaged groups often seeks to change the rules of the political
games in which they cannot compete, like efforts to challenge ballot deci-
sions. This formulation seems particularly apt to court cases challenging
denials of ballot access to parties who lack significant representation in
public offices.
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An orthodox version of the political disadvantage theory suggests that
justices seeking to protect the interests of political minorities and the dis-
advantaged should be more likely to vote in favor of expanded ballot access.
Literature critical of political disadvantage theory, especially noting the ob-
served tendency of courts to rule for “upperdogs” and against “underdogs,”
leads to the opposite conclusion. If we believe that the vast majority of ballot
access litigation is sponsored by politically marginalized actors it follows
that the underlying propensity of justices to vote for or against expanded
ballot access indicates the force of political disadvantage in judicial decision
making. Coglianese’s re-conception of political disadvantage theory leads us
to expect that many if not most of the ballot access cases brought to the high
courts should be weak, novel, “long shot” arguments and thus should be
more likely to fail.

Following previous research (Brace and Hall 1997) I expect that the
method of selecting justices for high courts in the states should have an
effect on their ballot access decisions. However, that effect should be con-
ditional on their partisan affiliation and the party dominance of the state as
well. States use four different methods to choose justices: partisan elections,
non-partisan elections, government appointment, and merit selection (Glick
1999). Government appointment methods include systems using sole
appointment by governor, legislative appointment, and gubernatorial nomi-
nation and legislative confirmation. The methods of judicial selection and
reappointment used by each state in this study during the period (1995-1996)
are presented in Table 1.

The selection mechanisms for justices differ in the degree to which they
are alleged to bind the justices to the political and party systems of their
states. According to advocates of judicial selection reform, government
appointment produces the least independent judiciary, followed by partisan
elections (Hall 2001). This literature also indicates that use of non-partisan

Table 1. Judicial Selection Methods
of the States in the Study (1995-1996)

Method of Selection States

Merit Commission Alaska, Arizona, Colorado, Connecticut, Hawaii, Iowa,
Maryland, Massachusetts, Missouri, New Mexico,
New York, Oklahoma, Rhode Island, South Dakota

Non-partisan Election Kentucky, Minnesota, Montana, Oregon
Partisan Election Arkansas, Ohio, Texas, West Virginia

Government Appointment Maine, South Carolina
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elections and merit selection committees create an independent judiciary
more likely to resist control or influence of political and partisan pressures.
Hall argues that the insulation of non-partisan elections from partisan poli-
tics is likely overstated (2001). Nevertheless, 1 expect that non-partisan
elections will exhibit less party-identification effect on justices’ ballot access
votes and merit committee selection the least of all.

While the effect of selection method on individual justices’ votes
should vary in magnitude, the direction of influence will depend on the polit-
ical party affiliation of the justice and the political party of the government.
Specifically, justices who share the partisan affiliation of the dominant state
party should be less likely to vote in favor of expanded ballot access, while
justices whose party identity is opposed to the dominant party in state gov-
ernment should be more likely to vote for ballot access rights. This expec-
tation assumes that, on average, decisions rejecting ballot access requests
tend to favor the dominant party of the state.* Again, the specification sug-
gests an interactive effect of partisan affiliation of the justice and state and
the selection methods that produce different degrees of partisan influence.

Individual policy preferences, or ideologies, are widely believed to
influence judicial choices, especially when judges face fewer hierarchical
and institutional constraints (Segal and Spaeth 1993; Songer and Sheehan
1992). More students of American institutions are including ideology or
policy preferences in their empirical models in recent years due not merely
to theoretical changes but because, as Brace, Langer and Hall state, “politi-
cal science appears to be in the midst of a small but important revolution in
the study and measurement of preferences” (2000). Effective study of many
questions, including the relative significance of policy preferences and
institutional and contextual effects on elite decisions, depends on reliable
estimation of policy preferences. The increasingly sophisticated analysis of
votes to estimate ideal points and (in some cases) confidence intervals for
legislative and judicial actors’ preferences improves our understanding of
the ideological placement of policymakers, but has yet to succeed in isolat-
ing preference from other systematic effects.’

In this instance, a powerful element of personal interest may be cap-
tured by the partisan affiliation of the justices, operationalized as the coinci-
dence of the justices’ party of affiliation and the dominant party of the state
polity. An effect of party affiliation so measured might affect judicial voting
in election cases in place of ideological preferences, rather than as a proxy
for them. However, given the strong association of most legal doctrines that
advocate expansion of voting rights with liberal politics and ideologies, a
measure of the justices’ liberalism must be included as a control. According
to conventional wisdom, a more liberal justice should, all else equal, be
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more 1i6kely to vote for expanded ballot access than a justice who is less
liberal.

Data and Methodology

My primary data come from the State Supreme Court Data Project
(Brace and Hall 2001). The dataset contains all cases decided by courts of
last resort in each of the 50 states if the court in question decides fewer than
or equal to 200 cases and a random sample of 200 cases from those issuing
more than 200 formal opinions (signed or per curium) for the years 1995 and
1996. From this set of cases, I identified those falling into the Civil Govern-
ment category and selected from those the decisions in which a ballot access
claim was at issue.” I decomposed this set of 80 cases into the individual
votes of the state supreme court justices resulting in 484 observations. Be-
cause the state supreme court database codes outcomes in regard to whether
the petitioner or respondent wins the case, rather than according to an ideo-
logical scheme, I derived the dependent variable, whether the justice voted
for or against expansion of ballot choice in a given case, from analysis of the
outcome variables and identity of the parties. Cases where the justice voted
in favor of the party wishing to extend ballot access were coded 1 while con-
trary votes were coded 0. I examined the written opinions to double-check
that the coding logic accurately reflected the outcomes of the cases and to
code isolated cases that could not be deduced from the outcome variables.
The resulting dataset includes 449 valid observations from 24 states.®

Using the raw case data, I calculated a variable, called Unanimous, de-
noting which cases were decided unanimously. If significantly different
from zero, the direction of this variable will indicate whether state supreme
courts have a general propensity to favor or disfavor ballot access claims. On
its face, the unanimous variable suggests cases that are particularly strong (if
successful) or weak (if unsuccessful), thus a significant negative coefficient
for its effect suggests that the ballot access cases tend to be without merit,
while a positive coefficient suggests that justices tend to be invariably recep-
tive to ballot access claims. No significant effect suggests that these courts
are not receptive or hostile to the claims of the disadvantaged.

Using data generously supplied by Laura Langer and supplemental
searches via Lexis/Nexis regional newspapers, I added the party identifica-
tion of justices to the case data. In addition, I collected the Ranney index of
interparty competition and control of government data, updated to 1998,
from Bibby and Holbrook (1999). Bibby and Holbrook report the original
Ranney party control index, which measures degree of Democratic domi-
nance (0 — 1). From this data I identified whether the Ranney index reflects
Democratic or Republican control (splitting the index in the middle) and
used it to designate whether each justice shared affiliation with the dominant
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party in government. A dichotomous variable identifying whether the justice
is of the dominant party in government (1) or not (0) is called Same Party.’

To estimate the effects of the selection mechanisms used in the states I
generated indicator variables for three of the four systems in use. I deter-
mined the selection systems in use by each state from Hall (2001) and the
website of the American Judicature Society.'” The merit commission is the
most common system and also the selection mechanism believed to be least
likely to generate the identification between justices and their political par-
ties, so it was chosen as the excluded “baseline” category. Dichotomous
variables indicate whether each justice is selected by partisan election (Parti-
san), non-partisan election (Non-Partisan), or by government appointment
(Government).

Theory suggests several interactive effects, specifically between the
Same Party indicator and selection mechanism identifiers (Partisan, Non-
Partisan, and Government). For each variable, I generated a new variable by
multiplication with the dichotomous Same Party. The variables SP-Partisan,
SP-Non-Partisan, and SP-Government are dichotomous variables reflecting
whether the justice is of the dominant party and is selected in the indicated
manner. The result of adding these variables is to estimate the separate effect
of these conditions when the justice is also of the dominant party. Thus, the
coefficients associated with the main effects (Partisan, Non-Partisan, and
Government) will reflect influence on justices’ voting regardless of partisan
identification while the interactive effects indicate influence when the domi-
nant party in the state is the same as the justice’s identification. Likewise,
the constituent term Same Party will reflect primarily the effects of shared
party identification when the judge is selected via a merit system.

In the context of state supreme courts, various problems have arisen in
the most common methods of measuring personal ideology, reviewed in
Brace, Langer, and Hall (2000). As indicated above, using past votes and
cumulative scaling techniques threatens to subsume other explanatory fac-
tors into estimations of preferences. Political party affiliation, useful distinc-
tions for many purposes, does not offer a great deal of breadth in terms of
preference estimation, nor can it accurately reflect the differences between
political parties from one state to another. Brace, Langer, and Hall (2000)
present a measure of policy preferences on a liberal-conservative dimension
based on the state elite and citizen ideology scores developed by William
Berry and associates (1998) and the partisan affiliation of the justices. This
measure, which they dub party-adjusted judge ideology (PAJID), provides
an interval-level scale of political liberalism, and proves to be stable across
time and to have impressive predictive power. I expect that more liberal
justices will be more likely to vote in favor of ballot access, or not to limit
choice in a given ballot access decision.
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Table 2. Descriptive Statistics and
Hypothesized Direction of Effects for Covariates

# Obs Mean Std.Dev. Min Max  Ex. Dir.

Ballot Access vote 449 481 .500 0 1 na
Unanimous 449 .601 490 0 1 +/—
PAJID 449  46.285 22.393 1.79 97.07 +
Same Party 449 .365 482 0 1 +/0
Non-Partisan Election 449 325 469 0 1 +
Partisan Election 449 .149 357 0 1 +
Government Appointment 449 .047 211 0 1 +
SP*Non-Partisan 449 .082 275 0 1 -
SP*Partisan 449 .085 279 0 1
SP*Government 449 018 132 0 1 -

Descriptive statistics for all variables used in the analysis are presented
in Table 2. Also, the table indicates the expected direction of the effect of
the variable on the likelihood of a vote for expanded ballot access. Due to
the dichotomous nature of the dependent variable, I use logit regression to
model the justices’ votes (Y) as a function of a set of explanatory variables
(X)."" The functional form of the logit model is:

e’*
Prob(Y=1) o™

A primary concern of hypothesis tests using justices’ vote data pooled
from many states is the likelihood of positively correlated errors between
observations from the same state. Any misspecification of common factors
affecting votes on the same court will result in understatement of the vari-
ance estimates for the logit parameters (more formally, the variance esti-
mates are inconsistent due to heteroskedasticity). With overly optimistic
standard errors, the likelihood of Type I error, or false positive results, in-
creases. To deal with this problem, I calculated robust standard errors
clustered on the state of origin.'* The variance estimator for the clustered
data is specified (Greene 2000; Beck 1996):

j

Va pea = X 2 )Y 001X )

Where Nc is the number of clusters, #; is the number of observations
within a given cluster, j is a particular cluster, and i designates an individual
observation within a cluster (state). The variance estimator bases the
standard errors on the information within clusters, rather than assuming
independence across clusters. Although these standard error estimates will
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be consistent in the presence of heteroskedasticity, they are likely to be less
efficient, since the variance is based on considerably smaller samples than

the point estimates of the coefficients (/).

Results and Discussion

The results of an estimated logit equation of the state supreme court
justices’ ballot access votes on the explanatory covariates appear in Table 3.
As a test of the model fit, I calculated the proportion of the error made by
predicting the modal category reduced by the estimated model at 0.279.
Votes against ballot access outnumber votes in favor, 233 to 216, so the
modal prediction is correct approximately 52 percent of the time. The full
model predicts 292 or more than 65 percent of the cases correctly.

The coefficient for Unanimous, cases decided without dissents, is nega-
tive and significant. Although votes against ballot access expansion outnum-
ber votes in favor in the dataset, the difference in their number is not nearly
great enough to predict the clearly significant negative effect of unanimously
decided cases. State supreme court justices are much more likely to agree
without exception to reject a ballot access claim than to accept one. We can
conclude from this either that state supreme court justices are, on average,
disinclined to look favorably on pleas for expanded ballot access, contradict-
ing the traditional political disadvantage theory, or that many of the cases
brought by parties seeking to expand ballot access are bad, “long shot”

Table 3. Logit Model of Ballot-Access Votes
(DV = Vote to Extend Ballot Access)

g SE* Z-score
Unanimous -0.681 0.260 -2.62
Judge Ideology -0.0119 0.00880 -1.36
Same Party (SP) -0.158 0.445 -0.36
Non-Partisan Election 1.155 0.358 3.22
Partisan Election 0.384 0.886 0.43
Government Appointment 2.193 1.379 1.59
SP*Non-Partisan Election -0.916 0.545 -1.68
SP*Partisan Election -1.086 0.985 -1.10
SP*Government Appointment -1.701 0.498 -3.42
Constant 1.838 1.766

*Robust Standard Errors clustered on States
N =449

1% (8) =49.669; p < 0.000

Proportion of Error Reduced: 0.279.
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cases. The first reading of these results may indicate some judicial restraint
in election cases. The second interpretation supports Coglianese’s (1998)
conjecture that politically disadvantaged parties are more likely to bring
claims to court without regard to their likelihood of winning.

The coefficients for judicial ideology (PAJID) and for shared party
identification of the justice and the state government (Same Party) are oppo-
site of their predicted direction, but statistically insignificant. The insignifi-
cance of judicial ideology suggests that ballot access decisions are not of a
kind that reflects a clear ideological predisposition along the traditional
liberal-conservative dimension. Because the Same Party variable is also
interacted with the selection mechanism variables, the coefficient for its
main effect evaluated here reflects the ceteris paribus impact of justices in
the excluded category, merit commission, who are affiliated with the domi-
nant party against the baseline of merit selected justices from the opposing
party. Given the expectation that merit selection would not create strong
associations between justices and their parties, the lack of significance is not
surprising, even if the direction of the coefficient is.

All of the remaining coefficients are in expected directions and several
are significant at conventionally acceptable levels. The set of indicators for
justice selection mechanisms all carry positive coefficients, as anticipated
since the effects of these systems when the justice is of the dominant party
of the state are estimated separately. The latter are all negative, also as
expected. Of these coefficients, Non-Partisan and SP*Government Appoint-
ment are significant at the .001 level, SP*Non-Partisan is significant at the
.05 level, and Government Appointment is very close to significance at that
level (using one-tailed tests). The coefficients for Partisan, the variable indi-
cating justices chosen in party elections, and its interaction with Same Party
are indistinguishable from zero. The lack of effects for partisan elections is
curious, suggesting that justices elected with party labels are no more or less
likely to vote for expanded ballot access regardless of their affiliation with
the dominant party.

The substantive impact of the variables in the model is difficult to
assess from the logit coefficients. Therefore, in Table 4 I present predicted
probabilities of a vote to expand ballot access for various reasonable values
of the covariates. The probabilities also have confidence intervals reflecting
the standard errors of the coefficient estimates. Since many of the variables
are mutually exclusive or interactive' care must be taken in setting the vari-
ables to sensible, observable values. As a baseline, I estimate a prediction
with all variables set at their median values, which are also the modal values
for dichotomous covariates. The baseline model represents the vote of a
merit-selected justice with PAJID of 48.33 who is not of the dominant party
of the state in a unanimously decided case.'* The predicted probability of a
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Table 4. Predicted Probabilities of Voting to Expand Ballot Access*

Settings P(Y=1) 95% CI

All Variables at Median/Modal values 0.324 0.227 0.439
Non-unanimous cases** 0.487 0.357 0.618
Government Appointment, Same Party 0.569 0.050 0.971
Government Appointment, Not Same Party 0.895 0.368 0.992
Non-Partisan Election, Same Party 0.507 0.253 0.757
Non-Partisan Election, Not Same Party 0.751 0.639 0.837
Partisan Election, Same Party 0.286 0.060 0.718
Partisan Election, Not Same Party 0.582 0.224 0.871

*Predicted probabilities estimated using S-Post commands.
**All estimates after this point assume non-unanimous cases (Unanimous = 0); all other variables
not specified are set at their median/modal values.

vote for expansion of ballot access [P(Y = 1)] is 32.4, with a 95 percent con-
fidence interval bounded by 22.7 and 43.9.

Thus, the statistically average case is not likely to elicit a vote in favor
of extending ballot access from the statistically average judge. However, if
we assume that unanimous cases are primarily long shot or frivolous, then
our attention is better focused on the more substantively interesting non-
unanimous cases. Changing the Unanimous variable from 1 to 0 to reflect a
split-vote case causes the probability of a pro-ballot access vote to rise, all
else held constant, to 48.7 percent, with an interval from 35.7 to 61.8. Not
only is the estimated probability very close to even, the cutoff probability of
50 percent is well within the confidence interval. Thus it appears that merit
selected justices hearing non-trivial appeals for expanded ballot access are
fairly receptive to such appeals. The Same Party variable is not statistically
significant, leading us to infer that this is true regardless of the justices’
alignment with the political control of the state.

I hold Unanimous at 0 for the remaining predictions. Despite its lack of
statistical significance, I manipulate the shared party identification variable
as well as the selection mechanism indicators in order to evaluate their inter-
actions. The next estimate in Table 4 assumes a justice appointed by and
sharing party affiliation with the state government. Such a justice is pre-
dicted to vote in favor of expanded ballot access with 56.9 percent proba-
bility, although the confidence interval encompasses most of the possible
range. A government appointee who is not of the dominant party in govern-
ment has nearly a 90 percent likelihood of voting to expand ballot access,
however, and the lower bound of the confidence interval is 36.8 percent.

The remaining hypothetical cases examine the predicted behavior
of competitively elected justices. Justices chosen through non-partisan
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elections who are of the same party as the state government are predicted to
have a roughly even likelihood of voting to expand ballot access in split vote
cases, but those who are not of the dominant party in state government are
estimated to vote in favor of ballot access with 75.1 percent probability and
a confidence interval that comfortably excludes the 50 percent cutoff point.
By comparison, justices subject to partisan elections have an estimated 28.6
percent likelihood of voting to extend ballot access if they share party affili-
ation with the state government and 58.2 percent if they do not, but both
estimates have large confidence intervals as one would expect given the
standard errors on the coefficients.

The predicted probabilities demonstrate the significance of selection
mechanisms to partisan behavior. Justices chosen via merit selection are
almost as likely to vote in favor of expanding ballot access as against it
regardless of partisan incentive, according to the model predictions. Those
who run in non-partisan elections demonstrate the next smallest difference
across partisan alignments, increasing from 50.7 percent likelihood when of
the same party to 75.1 percent when of the opposite party, but this is a sub-
stantial difference nonetheless. Although the coefficients were not signifi-
cant and the estimated predictions are consequently not precise, partisan
elections evoke a difference of nearly 30 percent depending on shared party
identification. Justices appointed by the government in some fashion reveal a
difference of more than 30 percent, supporting the hypothesis that such a
method produces the least independent of judicial systems, although the
electoral systems both evince a sizeable degree of partisan association.

Conclusion

Many of our most important political rights, including the rights that
guarantee citizens a role in the selection of our governors and the rules by
which we are governed, are entrusted to the judiciary for protection. Al-
though the federal courts are actively involved in overseeing those rights,
much of the actual decision-making in regard to political rights takes place
in the state courts. The results of this study suggest that partisan interests
have an impact on the choices that state supreme court justices make regard-
ing political rights, conditional on the way in which the justices are chosen.

As predicted, justices appointed by the legislature or governor are the
most strongly tied to their parties, compared to those chosen by competitive
elections or the merit reform procedure. Non-partisan elections also produce
an effect on justices, making them more or less likely to vote in favor of ex-
tending ballot access depending on their personal relationship with the domi-
nant political party in the state. Although predicted probabilities suggest that
partisan elections do tie justices’ decisions to their party affiliations more
than non-partisan elections, the coefficients for the variables were not
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statistically different from zero. Two possible interpretations of this finding
are that partisan elections do not inject party politics into high court selec-
tion, or that the popular association of judges with parties resulting from
partisan elections puts pressure on justices to avoid votes that appear too
favorable to their own party label. Since non-partisan elections, according to
these results, do appear to create associations with justices’ parties (or per-
haps, justices’ party attachments appear to survive non-partisan elections) it
seems the second explanation is more plausible.

Personal ideology, measured on a liberal-conservative dimension, does
not have an identifiable impact on justices’ ballot access votes. One possible
reason for this finding is that the liberal-conservative dimension does not
capture preferences regarding political rights. Put another way, political
rights jurisprudence or at least ballot access choices may define a separate
dimension, at least partly orthogonal to the traditional left-right dimension of
social and economic politics. Another explanation, offered above, is that
justices’ preferences in election cases are more closely related to the political
consequences of the decision for the justices’ party, rather than an ideo-
logical commitment to expanding or restricting access. The use of political
party for justices in this analysis cannot be considered a proxy for political
ideology, because the variable indicates whether the justice claims affiliation
with the dominant party of the state, as measured by the Ranney Index,
rather than the nominal party label. The success of party affiliation in
explaining variation in ballot access cases (conditional on selection method)
while controlling for a preference measure that corresponds closely with
traditional liberal-conservative legal principles suggests that ballot access
cases are not decided on the basis of ideology or principle, but instru-
mentally.

Despite a near-even split between votes extending ballot access and
votes denying it, votes in unanimous decisions were significantly more
likely to deny ballot access. The partisan heterogeneity of state high court
panels makes it seem unlikely that this is due to state courts comprised
solely of one party voting together to deny ballot access to challengers, but
due to the lack of detailed fact pattern data we cannot directly assess the
individual merits of the claims brought by petitioners. Nevertheless, the
frequency of unanimous denials of ballot access rights comports with the
expectation of what might be called a revisionist political disadvantage
theory: politically disadvantaged parties are more likely to bring formally
frivolous claims in court without regard to the merit or likely success of the
claims, especially when seeking to overcome the source of their political
disadvantage. Confirmation of this interpretation awaits closer inspection of
the cases brought before the courts.
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NOTES

'See Gillman (2001) for a detailed presentation of the myriad of judicial actions
conducted during November and December of 2000.

2Following other scholars (Brace and Hall 1990; Glick 1982) I will use the terms
“state supreme courts” and “state courts of last resort” interchangeably.

3See also Mason (1956, 511-12) on Justice Stone’s famous footnote 4 to Carolene
Products wherein he justifies heightened scrutiny of legislation affecting political pro-
cesses and “discrete and insular minorities.”

“Specifically, marginal candidates who are likely to draw support from the opposi-
tion party, “spoilers,” are more likely to be permitted by election officials while those
drawing support from the dominant party will not.

5See the special issue of Political Analysis devoted to preference estimation in
spatial models, Vol. 9, No. 3.

®0One can think of several instances, particularly reverse discrimination claims con-
nected with minority-majority districts, when this expectation might be violated. Never-
theless, I expect that liberalism and expanded ballot access coincide more frequently than
they conflict.

"Issue Classification = 2; Ballot access = 1. Several other voting rights categories
were coded in the dataset, including apportionment/redistricting, contested elections, and
campaign spending. Ballot access cases were the most numerous (apportionment = 5;
contested election = 41; campaign spending = 6) and the clearest to code in terms of their
political consequences.

8Several cases were excluded from analysis due either to the presence of another
dispository issue unrelated to ballot access or ambiguity in the opinion regarding the out-
come. One case from Nebraska had to be dropped because the state has non-partisan
legislative elections and thus, no “partisanship” to its government.

°I also estimated a model similar to that presented below including the folded
Ranney index, which measures the degree to which a state is dominated by one party
without distinguishing which one and an interaction with the Same Party variable to see if
justices respond to the degree of one-party dominance. Neither variable was significant
and the other substantive results were essentially unchanged.

http://www.ajs.org/select] I.html.

"All analysis was conducted using Stata 8.0.

>This was done using the cluster command in Stata, which calculates standard
errors based on the Huber/White robust variance estimator and within-cluster informa-
tion. Clustering on justices produces no substantive inferential differences.

It makes no sense for a given vote to be affected by non-partisan election and
government appointment (Non-Partisan = 1 and Government Appointment = 1) or for an
individual justice to be of the opposing party (Same Party = 0) and fall into the interactive
category for the dominant party and non-partisan elections (SP*Non-Partisan = 1). The
predicted probabilities are estimated using the SPost commands developed by J. Scott
Long and Jeremy Freese (2001).

"The fully specified hypothetical observation sets Unanimous = 1, PAJID = 48.33,
and all other observations to zero (0).
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